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Commonwealth Health Insurance Connector Authority

Attn: Jamie Katz: Public Comments

100 City Hall Plaza, 6th Floor

Boston, MA 02108

Comments on Proposed Rules 956 CMR 6.00: 
Amendments to Determining Affordability for the Individual Mandate
Dear Mr. Katz,

These comments are submitted by the Massachusetts Law Reform Institute, a non-profit legal services organization representing the interests of low-income residents of the Commonwealth. We appreciate the work of the Connector staff and board in struggling to reach the right decisions on the many complex policy issues reflected in these regulations and the opportunity to make these comments. We endorse the testimony and comments submitted by the Affordable Care Today Coalition (ACT!!). In addition, we submit these comments addressing more specifically the interests of our low income clients and raising more technical points for your consideration.

6.06 Annual Certification.

Notify applicants for premium waivers and those whose CommCare enrollment is erroneously denied or delayed about the Certificate of Exemption process.
This section should include a provision for notifying residents who have sought to purchase Commonwealth Care coverage from the Connector of the availability of the Certification process and how to make a request. Where applicants over 150% of poverty apply for and enroll in Commonwealth Care, they will typically experience 1-3 months without insurance from the time of application to the start of CommCare coverage. Absent unreasonable delay attributable to the applicant, the individual should be able to obtain a Certificate of Exemption for the period between the time of application and the time CommCare coverage began. Similarly, an individual who was erroneously denied CommCare who later obtains CommCare coverage should be able to obtain a Certificate for the months he or she was erroneously denied coverage. Another situation where notice of the certificate process should be given is when an individual applies to the Connector for a hardship premium waiver to enable the individual to obtain Commonwealth Care without first paying a premium. In establishing grounds for a premium waiver, the individual may have also established grounds for exemption from the mandate in the months prior to the initiation of coverage in Commonwealth Care. Wherever possible, the Connector should make Certificate of Exemption decision at the same time that it makes CommCare decisions that are based on the same set of facts by notifying applicants of the availability of the process.
Also, because the factors to be considered in granting a certificate of exemption in 2008 include those set forth in 956 CMR 6.08, it is important that the 6.08 factors be amended in this rule-making proceeding to reflect the added considerations relevant to the month to month penalties in 2008. Those additional factors that should be considered are addressed in the comments on section 6.08 below.

Section 6.07 Hardship Appeals.

Recognize grounds for penalty appeals beyond hardship.

Penalty appeals should not be equated with hardship appeals. The Connector has authority to hear appeals from an assessment of the individual mandate penalty on more grounds than hardship.  Under the statute, an individual “who disputes the [Department of Revenue’s] determination of applicability or affordability” …may seek a review through an appeal established by the Connector. G.L. c. 111M, § 4. The appeals procedure to be established by the Connector must include among its standards to govern appeals, appeals based on hardship. G.L. c. 176Q, §3(a)(7). However, the grounds for appeal are not limited to hardships. Examples of appeals on grounds other than financial hardship are described further in comments on Section 6.08 Grounds for Appeal.

Section 6.08 Grounds for Appeal.
Recognize grounds for appeal based on inapplicability of the penalty and lack of affordability
The title of this section should not be changed. Grounds for appeal should include grounds related to the applicability of the tax penalty or affordability of creditable coverage not just financial hardship. For example, “creditable coverage” is defined by statute to include a lapse of 63 days or less. G.L. c. 111M, § 1. Therefore an individual who is uninsured for one or two months between periods of coverage has “creditable coverage” as defined by statute during the lapse months and should not be subject to a penalty for being uninsured during those months. The 2007 tax schedules do not capture the 63-day lapse situation and therefore, the individual’s recourse is an appeal to the Connector. However, the basis for the appeal is not financial hardship, but inapplicability of the penalty.

Similarly, the tax schedules may not capture the full affordability analysis. For example, an individual with income over 150% of poverty may appear to be eligible for affordable government-sponsored insurance, but may in fact have been ineligible during the months in question. Except for those who are self-employed or seasonally employed, financial eligibility for MassHealth and Commonwealth Care is based on current monthly income. An individual whose annual income is 250% of poverty may have had monthly income over 300% of poverty in the months in which he or she was uninsured. We are not suggesting that a taxpayer should be able to challenge the appropriateness of the affordability schedules themselves in the penalty appeal process, but he or she should be able to challenge the application of the schedules to his or her individual circumstances.

In tax year 2008, when penalties are assessed on a month by month basis, the problem of month by month alterations in an individual’s circumstances become even more pronounced. The tax schedule must be amended for 2008: the questions about affordability can no longer refer to December 31, 2007. Will it ask the taxpayer if he was offered affordable employer coverage in each month in 2008 or in any month in 2008 or in every month in 2008 or pose the question some other way? Whatever way the tax schedules for 2008 and thereafter are amended, it is unlikely that changes in an individual’s circumstances over the course of the year will be fully captured in the tax schedules. Therefore, the penalty appeal must offer an individual the opportunity to show that coverage was not affordable to him or her in the months in which he or she was uninsured. 

Do not reduce grounds for appeal to a list of discretionary hardship factors 

In the rule prior to its amendment, the first section described the circumstances in which no penalty should be assessed on the grounds of lack of affordability based on individual circumstances. The third section identified factors that might be relevant to the individual affordability determination, and the fourth section allowed for consideration of other factors not enumerated. Section (1), (3) and (4) implemented the general statutory provision granting a right of appeal from the Department’s determination of affordability based on the Connector’s schedules. G.L. c. 111M, § 4. Section (2) implemented the hardship standard referenced in G.L. c. 176Q, §3(a)(7). 
The amended rule fundamentally changes this structure. Now, it appears that the only basis for appeal is financial hardship, and the remaining subsections merely enumerate factors that may be considered by the Connector in determining whether a financial hardship exists. There is no longer a positive statement that no penalty applies if the taxpayer establishes that creditable coverage was not affordable. Thus, it is no longer clear how subsections (3) and (4) (sic) which describe additional factors related to affordability will affect the penalty determination. 
We strongly urge the Connector to retain subsection (1) as it appeared prior to its amendment. The statute clearly contemplated that an individual be able to appeal the determination of affordability based on consideration of individual circumstances that make application of the Affordability Schedule unjust. 

Another fundamental change in the regulations concerns the consequences of establishing the existence of one of the enumerated hardship factors in (1)(a)-(e). Previously, establishing the existence of one or more of these factors established the existence of a hardship. Now the enumerated factors are merely factors that may be considered in determining whether a hardship exists. 
Again, we strongly urge the Connector to retain a list of factors that establish a hardship as described in the regulation prior to its amendment. The factors in (1) (a)-(d) in particular are all quite extraordinary events that unquestionably demonstrate a hardship.  Subsection (1)(e) while also clearly demonstrating a hardship is based on a “structural imbalance” in the family budget not a singular event.
For tax year 2008 and thereafter, it is appropriate for the regulation to add a requirement that the hardship factors must have affected the individual’s ability to afford insurance in the months for which the penalty was assessed. Thus, the enumerated factors in (1)(a)-(e) should still be seen as establishing that a hardship existed at some time in the tax year, but the Connector must additionally determine in which months the hardship accounted for the individual’s inability to afford insurance.
In 2007, allow those under 150% of poverty to avoid a tax penalty based on their income alone.

For 2007, we urge you to recognize that an individual with income under 150% of poverty should not be penalized for being uninsured on December 31, 2007. As you know, in 2007, the penalty for not having affordable coverage is loss of a personal exemption. This was clearly intended to be a less severe penalty than the penalties in 2008. However, those under 150% of poverty, who could have been eligible for Commonwealth Care at no premium cost on December 31, 2007 will be subject to a penalty of $219 in 2007. Under the proposed penalty structure for 2008 and thereafter which is capped at 50% of the cost of coverage, these individuals cannot be penalized. The 2007 penalty  is clearly an unjust result that the legislature could not have intended. We urge you to recognize that an individual establishes sufficient grounds for avoiding the penalty in 2007 simply by showing income under 150% of poverty in 2007.
Add grounds for appeal in 2008 and thereafter that recognize changes in circumstance during the tax year
In 2008 and thereafter when the penalty is assessed on a month to month basis, if the tax schedules do not require a month to month determination of affordability, the grounds for penalty appeals must be expanded to address changes in circumstances occurring over the course of the tax year. The following are among additional grounds for appeal/factors to be considered in determining affordability:

· The individual experienced a change in income during the year such that his or her annual income was not representative of his or her income in the month(s) in which he or she was uninsured, and his or her income in the month(s) in which he or she was uninsured, if annualized, was not sufficient to afford insurance in said months under the Affordability Schedule
· An individual appearing eligible for government-subsidized insurance based on annual income, was not eligible based on monthly income in the months in which he or she was uninsured

· An individual offered affordable employer sponsored insurance during the tax year was not offered said insurance in the months in which he or she was uninsured

· An individual appearing eligible for government-subsidized insurance had an application for such insurance pending during the months he or she was uninsured and was not culpable for any delay in enrolling in said insurance after being found eligible
Additional factors for consideration on appeal
· Whether health insurance offered by the appellant’s employer at a premium charge at or below the affordable monthly premium on the Schedule would fail to satisfy the criteria for minimum creditable coverage in 956 CMR § 5.03(2). 

· Whether the appellant had an application pending for MassHealth or Commonwealth Care during the months in the tax year that he or she was not insured.

· Whether the appellant experienced a change in income or family size during the tax year such that the cost of coverage after the change in income or family size is no longer affordable under the Schedule.

· Whether the appellant has housing expenses that constitute more than 30 percent of his or her income.

· Whether after deduction of unreimbursed child care expenses paid during the tax year or of child support payments or other court-ordered payments made during the tax year, the resulting annual income is not sufficient to afford insurance under the Schedule.

Recognize hardship for those unaware of affordable insurance options in 2007/2008 if they enroll in 2008/2009 

The goal of the individual mandate is to create an incentive for individuals to obtain insurance. In the early years of the mandate residents who were unaware of affordable options for coverage should have an opportunity to avoid the tax penalty by obtaining insurance: We strongly urge the Connector to adopt the following additional standard for hardship appeals particularly in tax years 2007 and 2008.

· Whether the appellant was unaware of the availability of affordable insurance through the Connector and has applied for said insurance at the time of filing his or her appeal and enrolled in said insurance if determined eligible to do so.

6.09 Hearings

Subsection 1 indicates that the appeal request may be denied on the papers. Subsection 2 describes limited circumstances in which a request for a hearing may be dismissed. Subsection 1 should be amended to clarify that an appeal will be denied without a hearing only in the circumstances described in 2. 

Subsection  4 refers to the hearing rules at 801 CMR 1.02. These rules do not specify time standards for making a decision on appeal. The regulations should include reasonable time limits. 
Subsection 4 also provides for telephonic hearings. Telephonic hearings will be a convenience for many, but the rules should give the appellant a right to obtain an in person hearing on request. Telephonic hearings are not appropriate in some cases, for example, where credibility is in issue, where an interpreter is needed, or where a disability prevents an appellant from communicating as effectively by telephone as in person.  The regulations should also provide a means for an appellant requiring an interpreter to obtain one. 

Thank you for the opportunity to make these comments. Please let us know if we can supply any additional information. We look forward to continuing to work with you on health reform implementation in the months to come.







Yours truly,







Vicky Pulos and Neil Cronin
� Large regional variation in housing costs and other individual circumstances significantly affect affordability. See, Dryfoos, Paul, Understanding Cost of Living and Cost of Health Care in Massachusetts,(March 2007).
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