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In general the approach taken by the penalty schedule for 2008 strikes the right balance; it is sensible and complies with the statutory requirement that the penalty “shall not exceed 50 per cent of the minimum insurance premium for creditable coverage for which the individual would have qualified during the previous year.” G.L. c. 111M, § 2(b) as amended by § 14, c. 205, St. 2007.  We are particularly pleased that people will not face higher penalties based on their age or region, that those under 150% of poverty will not be penalized, and that poverty level adjustments will be made as soon as the new poverty levels are released. Certainly the annual penalties for 2008 should be no higher than those proposed, particularly in light of the need for a transition from the $219 penalty in 2007 to the higher expected penalty in 2009 when the criteria for minimum creditable coverage change.

Reduce regressivity of penalty for 300%-500%

The schedule is regressive in that individuals with income from 300% -500% of the federal poverty level are paying a higher percentage of their income than higher income individuals. The regressive effect of the schedule could be moderated if the upper penalty of $912 per year were applied to individuals at 500% of poverty rather than 300% of poverty with progressively lower penalties at lower income levels. Fifty percent of the minimum premium cost is the ceiling for penalties not the floor, and it is not necessary for all income groups to be at the upper limit.

Clarify the penalty for those between 150-300%
The description of the penalty for those between 150-300% of the poverty level refers to the Commonwealth Care premiums “for which an individual would have qualified.” This creates some uncertainty about whether these individuals must have actually been able to qualify for CommCare. The penalty should apply to all at the same income level without regard to whether they were eligible for CommCare. All individuals subject to the penalty will have gone through the affordability screen and for those under 300% to be penalized they must have either been eligible for CommCare or for employer-based insurance at comparable premium cost. Therefore, all at income levels below 300% should be treated the same way. The following revised language might eliminate the ambiguity: “Penalties for individuals with incomes from 150 to 300% of the Federal poverty Level will be half of the lowest priced Commonwealth Care enrollee premium that could be charged to an individual at the corresponding income level.”
Include reference to the 63-day grace period
While more details on the penalty are included in regulations and future tax schedules, there should still be some reference to the 63-day grace period in the introductory paragraph when it refers to penalties for those able to afford insurance “for each month that they are uninsured in the tax year.” The statute refers to the 63 day grace period in three different places: the definition of “creditable coverage” in G.L. c. 111M, § 1; the description of the scope of the individual mandate in G.L. c. 111M, § 2(a); and the penalty provisions after tax year 2007 in G.L.c. 111M, § 2(b). Clearly, the legislature intended to give those who lost insurance a 63-day grace period before any penalties accrue.
Need for expanded grounds for appeal or abatement in 2008
Using the Connector’s YAP and bronze plans is a sensible approach to the practical difficulty of assessing the large variation in premium costs for available plans for purposes of creating a penalty schedule. However, in light of the statutory language, individuals who would have qualified for lower cost insurance than the Connector’s plans should be able to come forward through the appeals or abatement process in order to have a lower penalty assessed. 
There will also be a need to allow individuals who are deemed able to afford insurance based on their annual income and the annual costs of insurance, to avoid a penalty for months without insurance if the cost of insurance in those months was not affordable. Again, the appeals or abatement process may be the best way to address factors which make annual income unrepresentative of affordability in a particular month.
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