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Introduction
This booklet lets you know your rights when the Social Security Administration (SSA) tells you that they have paid you too much SSDI money and asks you to pay the money back.  In other words, SSA tells you that you have an “overpayment.”
If Social Security sends you a notice saying they paid you too much SSDI money, you have legal rights that protect you.  It is very important that you respond to the notice from Social Security.  Ignoring this notice will not make the problem go away.  An SSDI overpayment is a federal debt that SSA intends to collect.  This booklet will help you decide the best way to respond.

What is SSDI?
Social Security Disability Insurance (SSDI) program provides cash benefits to disabled workers and their family members.  
Workers, employers, and self-employed persons finance SSDI by paying the Social Security taxes.  SSDI benefits are not needs-based and have no income or asset test.  SSA requires a worker to pay FICA taxes called work credits.  One SSDI credit is one quarter of the year (3 months).  The number of work credits you need to qualify for SSDI depends on the age at which you became disabled.  Generally, you will need 40 credits (10 years), 20 of which were earned in the last 10 years before the onset of your disability.  Different rules may apply for younger workers.  
In addition to having enough credits, you must meet SSA’s definition of disability to qualify for monthly cash benefits.  To be considered disabled under the Social Security rules, an individual must be unable to perform any substantial work (SSA calls this “substantial gainful activity”) for at least 12 months due to a medically determinable physical or mental impairment or a combination of impairments.  
Eligibility for monthly SSDI benefits begins five months after Social Security determines the onset of disability.  For example, if SSA determines that you are disabled since January 1, 2015, you will not be able to receive monthly cash benefits until June 1, 2015.  Generally, SSDI benefits are paid for the prior month.  For example, you will receive the SSDI benefit for January 2016 in February 2016. The monthly disability benefit amount is based on your Social Security earnings record.  This means that disabled workers with higher lifetime earnings will receive higher monthly benefits.  
SSDI benefits may continue as long as you continue to be disabled and do not earn over the threshold amount set yearly by SSA (the “SGA amount”).  For example, in 2016, you may earn up to $1130 in gross countable earnings per month ($1820 if blind) and still be disabled under SSA rules.  
What is an Overpayment?
An overpayment happens whenever the amount of SSDI you have received is more than the amount you should have received under SSA rules.  It is called an overpayment because you have been overpaid, or paid too much.  For example, if you received $600 in SSDI in a month but you were not eligible to receive it, you have a $600 overpayment.  
What Do Overpayments Happen?
Generally, overpayments happen when you fail or forget to report changes that may affect your SSDI eligibility.  For example, your income from employment or self-employment may make you ineligible for SSDI payments.  You must report to SSA any work activity so that SSA is able to adjust or stop your SSDI payments if appropriate. 
SSA periodically reviews your file to determine if there has been any medical improvement in your condition and to determine whether you continue to be eligible for benefits.  These reviews are called medical Continuing Disability Reviews (medical CDRs) and work Continuing Disability Reviews (work CDRs). Sometimes when Social Security reviews your case they find out that your benefits should have stopped at some previous date because of earnings and you should not have been paid monthly benefits starting from that date. 

Sometimes you report changes but SSA does not correct the benefit amount or does not stop benefits in a timely manner.  This can happen because of a computer mistake or a mistake by an SSA employee.  Even if SSA is at fault in causing your overpayment SSA may still ask that you pay the overpaid benefits back.

SSDI Overpayments: Substantial Gainful Activity after a Trial Work Period
Social Security uses a specific amount of earnings to decide when SSDI benefit recipients are presumed to be not disabled because they can perform substantial gainful activity.  This amount changes yearly.  For 2016, the amount that shows evidence of Substantial Gainful Activity (SGA) is $ 1130 in gross monthly wages or net earnings from self-employment ($1820 if you are eligible on the basis of blindness). 
When you receive SSDI you are allowed a nine-month trial work period (TWP) during which you can collect a full paycheck and an SSDI check, even if you are earning above the SGA level.  
Immediately following the nine TWP months, you are entitled to a 36-month extended period of eligibility (EPE).  The 36 months run consecutively after the last month of a TWP.  During the EPE, you will be entitled to receive your SSDI check in months when your countable gross wages (or net self-employment income) for the month is less than the SGA amount.  When countable wages are more than the SGA amount, you will not be entitled to an SSDI check for that month, and will be overpaid if you receive it.  Once your 36 month EPE is over, if you continue to work and earn over the SGA amount, your SSDI benefits will stop.  It is very important to report your wages to Social Security every time there’s a change to avoid getting overpaid.
If you are working or planning to work – even part-time – it is very important that you understand the rules about your trial work period and your extended period of eligibility.  The first time you earn gross countable wages of more than the SGA amount after your EPE ends, your SSDI benefits must terminate.  If SSA does not stop your payments because of a computer error or for some other reason, you will receive benefits that you are not entitled to.  SSA will consider these payments an overpayment and will ask you to repay the money.
If you are not sure whether you used up your trial work period months or your extended period of eligibility months you may contact a legal advocate or a benefit planner.  You can also make an appointment at your local social security office to discuss your work may affect your SSDI benefits.  

How do I know I have an Overpayment?

Social Security must tell you in writing that you have an overpayment by sending you a "Notice of Overpayment."  Social Security must send you this notice before they can collect any of the overpaid benefits from you.  The Notice of Overpayment must be dated.  It should tell you:

· how much Social Security estimates you have been overpaid,

· how and when the overpayment happened,

· why the overpayment happened,

· how you can pay back the overpayment,  

· how you can appeal the overpayment, and 
· how to ask for a waiver of the overpayment.

What Should I Do When I Receive the Notice of Overpayment?
Read the notice carefully to understand why Social Security paid you too much in SSDI.  Keep the notice in a safe place - you may need to look at it again and anyone who helps you with the overpayment will need to see it. 

You have several choices when you deal with an overpayment.  You may:

(1)
Appeal the overpayment if you think that Social Security did not pay you too much SSDI or did not overpay you as much as they said they did.  You can also appeal if you do not understand how the overpayment happened.  

(2)
Ask for a waiver of the overpayment, which means that you agree that Social Security paid you too much SSDI but you do not think you should have to pay the money back.

(3) 
Both appeal and ask for a waiver.

You will find more information about how appeals and waivers work a little later in this booklet.  

Doing nothing is not a good option.  If you do not respond to the Notice of Overpayment Social Security will start taking some (or all) of your SSDI check to collect the overpayment.  If you no longer receive benefits SSA may report your overpayment as an outstanding debt to credit reporting agencies.  SSA may report your overpayment to the IRS; it may garnish your wages or even bring a law suit in federal court to collect the overpaid money.  On the other hand, if you respond quickly, Social Security should not be initiating any collection activities until you have an opportunity to discuss the overpayment with SSA.  

What is a Request for Reconsideration?
The appeal of an overpayment is called a Request for Reconsideration.  An appeal is a way to tell Social Security that you think they are wrong about the overpayment - that you do not agree with the amount of the overpayment or you think there was no overpayment at all.  You can also file an appeal if you do not understand or if Social Security did not explain to you how the overpayment happened.  

When Should I File a Request for Reconsideration?
· Social Security made a mistake counting your earned income.  You may have out-of-pocket work expenses related to your disability or other deductions that Social Security did not count.  A lowered amount of countable earned income can lower or even cancel out an overpayment.

· Social Security did not explain in the language you could understand how the overpayment happened.

· You do not agree with the facts used by Social Security to say that the overpayment happened.  

How Do I file an Appeal or Request for Reconsideration?
To appeal the overpayment you must fill out a form called Request for Reconsideration and file it at your local Social Security office.  You can get the form from any Social Security office, by phone, or on Social Security’s website.  

The Request for Reconsideration form is only one page and is easy to fill out.   You can file the Request for Reconsideration in person at your Social Security office or by mail.  Either way, make sure you keep a copy of everything you submitted to SSA.  

Is There a Deadline to File a Request for Reconsideration?
YES.  You must file your Request for Reconsideration within 60 days of when you get the "Notice of Overpayment."  Social Security assumes that you got the Notice of Overpayment within 5 days of the date on the notice unless you can show that you got it later.  To figure out the deadline for filing an appeal, look at the date on the notice and add 65 days (60 day appeal period plus 5 days for you to get the notice).  For example, if the date on your notice is January 5, 2016, the last day for filing your appeal on time is March 10, 2016.  The appeal must be in writing and must be received by Social Security no later than the last day of the appeal period. 
If you do not meet the 60-day deadline, you may lose your right to appeal the overpayment. But, if you have a good reason for missing the 60-day deadline, you may be able to file your appeal late with SSA’s permission.  

How Do I Keep Social Security from Taking Money out of My SSDI Check until the Request for Reconsideration Is Decided?
You need to act quickly.  Social Security can legally take money out of your SSDI check to collect the overpayment 30 days after they send you the Notice of Overpayment.  If you file your Request for Reconsideration before the 30 days are up, Social Security should not be taking money from your SSDI check.  If Social Security made a mistake and started taking money out of your check before the 30 days are over, you can get the money back.

Even if you don’t appeal within the first 30 days and Social Security starts taking money out of your SSDI to collect the overpayment, they have to stop all of the collection activities if you file the Request for Reconsideration within 60 days of the date on the Notice of Overpayment.  The only difference between filing within 30 days and filing within 60 days is that after the first 30 days, Social Security will start taking money out of your SSDI to collect the overpayment.  

Once you file the Request for Reconsideration - if it is within the 60-day deadline or filed late for a good reason - Social Security will stop collecting on the overpayment until the appeal is decided.  If you lose the appeal, Social Security will again start taking money out of your SSDI to collect the overpayment. 

How Much Can Social Security Take out of My SSDI Check to Collect an Overpayment?
· The Social Security can take a 100% of the monthly SSDI benefit.
· You can request a reduction in withholding of your SSDI benefit amount if you can show financial hardship.
What Happens When Social Security Gets My Request for Reconsideration?
If Social Security had started taking money out of your SSDI to collect the overpayment, they should stop the collection when they get your Request for Reconsideration. 

You can submit papers that show why Social Security was wrong about the overpayment.  For example: 

· If Social Security thinks you made more money at work than you actually made, you might submit pay stubs or receipts for services or equipment you needed to be able to work and paid for.  

Social Security will make a decision on your appeal by looking at the paperwork, SSA electronic file, and any documents you give them to show they are wrong about the overpayment.  

When Will Social Security Make a Decision about the Request for Reconsideration & How Will I know about It?
It can take a long time for Social Security to respond to a Request for Reconsideration in an overpayment case, but you can be sure that Social Security will, eventually, make a decision about your appeal.  It might be a good idea to call Social Security and check on the progress of your request. Social Security tells you its decision in a letter called a Notice of Reconsideration.  There are three things Social Security can do: 

· Agree with you that there is no overpayment or that the overpayment is a lower amount than what Social Security first said it was.  This is called allowing the Request for Reconsideration.
· Lower the amount of the overpayment but not as much as you think it should be lowered.  This is called adjusting the overpayment amount.
· Not change the amount of the overpayment at all.  This is called denying the Request for Reconsideration.  If the request is denied the overpayment amount you owe is not changed and you are responsible for paying Social Security back all of the money.  

The Notice of Reconsideration should explain the reasons for Social Security’s decision and tell you about your rights.

What Can I do if My Request for Reconsideration is Denied?  Do I get Another Appeal?
YES.  If your Request for Reconsideration is denied and you still think Social Security is wrong about the overpayment, there is another appeal you can file.  This appeal is called a Request for Hearing with an Administrative Law Judge.  

How Do I File the Request for Hearing?
To request a hearing, you need to fill out a form called Request for Hearing before Administrative Law Judge and file it at your local Social Security office.  You can get the form from any Social Security office, by phone, or on Social Security’s website at www.socialsecurity.gov. 

The Request for Hearing form is only one page and is easy to fill out. You can file it in person at your Social Security office or by mail.  Either way, keep a copy of it.  

Is There a Deadline to File a Request for Hearing?
YES.  You must file the Request for Hearing within 60 days from when you get the notice that your Reconsideration request was denied.  Social Security assumes you got the notice within 5 days of the date on the notice.  If you do not meet this 60-day deadline but you have a very good reason for missing the deadline, you may be able to file your appeal late. 

How Do I Get Ready for the Hearing?
Hearings are usually held at a Social Security hearing office called an Office of Disability Adjudication and Review (ODAR).   Social Security will send you a notice with the date, time, and place of the hearing at least 20 days before the hearing.  It is a good idea to review your file at the hearing office at least 2 weeks before the hearing so you know exactly what the Judge will have prior to your hearing.  There are copy machines at the hearing offices that you can use for free to copy your file.  If your file is an electronic file, you may ask for one free CD copy. 
Administrative Law Judges (ALJs) conduct the Social Security hearings.  If you have new documents or other evidence that you want the ALJ to consider mail them to the hearing office before the hearing.  Always keep copies.  It is best to try to get new evidence to the hearing office before the day of the hearing so it will be put in the file.  But if you can’t get it there early, you can still bring it to the hearing. 

Think about any arguments that will help the Judge to understand why the overpayment is wrong.  Collect the evidence that supports your arguments.  Prior to the hearing you may want to make notes so you do not forget to make all the points you want the Judge to consider.  

You do not have to have an attorney or an advocate at the hearing.  If you would like to be represented you should contact an advocate, legal services or community action program in you area.

What Happens at the Hearing?
The hearing is your chance to explain to the Judge what happened and make your best case for why the overpayment is wrong.  Social Security hearings are different from state or federal court hearings because there is no one representing Social Security at the hearing.  The Judge is there to review all the evidence and make a decision based on the law.  He or she is a neutral decision maker who does not have to follow any of the determinations in your case that SSA made prior to the hearing.
The Judge conducts the hearing and has an assistant who will record it.  The hearing is private.  No one is allowed in the hearing room other than the Judge, the assistant, you, your advocate if you have one, and your witnesses if you have any.  Generally, these hearings last an hour or less.
Social Security hearings are not formal like in court, but you will be asked to take an oath to tell the truth.  The Judge may ask you questions about the overpayment and your appeal and will let you explain your case.  If you have witnesses, you will be allowed to ask them questions at the hearing.  
If there is important evidence that you were not able to get in time for the hearing, you can ask the Judge for additional time to get that evidence in.  Judges will usually give 2 to 3 weeks after the hearing to submit new evidence.  It is always best to have all your evidence by the time of the hearing to avoid any delays in your case.  
When Will the Judge Make a Decision about the Appeal and How Will I Know What the Decision is?
The Judge will mail you a written decision on your appeal.  It may take from 2-3 weeks to 2-4 months to get the decision.  
If you win your appeal, the decision is called a Fully Favorable Decision.  If you lose your appeal, the decision is called an Unfavorable Decision.  If you win some part of your appeal but lose another part of it (not all of the overpayment is waived), the decision is called a Partially Favorable Decision.  You should read all of the Judge’s written decision carefully to understand what he or she decided and why. 

What Happens if My Appeal is Denied at the Hearing?
If the Judge denies your appeal (Unfavorable Decision), you can ask the Social Security Appeals Council in Virginia to review the decision.  The Appeals Council will only review the documents in your file and the recording of your hearing with the Judge.   There is no new hearing at the Appeals Council.  You may submit your written arguments to the Appeals Council but you will not be able to discuss your appeal with them in person. The Appeals Council will review the Judge’s written decision to determine if there were serious legal mistakes in your case.  

To ask the Appeals Council to review the Judge’s decision, you need to fill out a form called a Request for Review of Decision/Order of Administrative Law Judge.  You can get the form from any Social Security office, by phone, or on Social Security website www.socialsecurity.gov.  If you don’t have the form, you can write a letter to Social Security asking for a review by the Appeals Council.  Make sure that you keep a copy of everything you send to Social Security.
You must file the Request for Review within 60 days of the date when you get the Judge’s written decision.  Social Security assumes you will get the decision within 5 days of the date on the decision.  The appeal must reach a Social Security office within the end of the appeal period to be considered on time.  If you do not meet this 60-day deadline but you have a good reason for missing the deadline, you may be able to file the Request for Review late for good cause. 

As with other Social Security appeals, you do not need the help of an advocate to file this appeal.  Along with the Request for Review form you may want to write a letter to the Appeals Council telling them why you think the Judge’s decision is wrong.  If you have additional important evidence you may send it with your Request for Review to the Appeals Council. If you need more time to send in evidence, you must ask for it in writing when you file your Request for Review.

The Appeals Council will do one of three things with your Request for Review:

· Reverse the Judge’s decision and decide that you win your appeal. This is very rare.

· Send your case back to the Judge for a new hearing because the Judge made a serious legal mistake.  This is called a Remand.
· Deny your Request for Review.  This means the Appeals Council did not review your case and left the Judge’s decision without any changes. 

It can take a very long time for the Appeals Council to make a decision. The Appeals Council will not discuss your case with you directly but only in writing. It may be a good idea to call your local Social Security office to check on the progress of your request.

What Happens if the Appeals Council Denies My Request? 
If the Appeals Council denies your Request for Review you can appeal to the United States District Court.  You do not need an attorney for this appeal, but it is very hard to do it on your own.  It is best to try to get an attorney to help you with your federal court appeal.  The deadline for filing an appeal in Court is 60 days from the date you get the Appeals Council decision.  Social Security assumes you get the decision within 5 days of the date on the decision.

There is hope even if you lose your appeal.  If your appeal of the overpayment is denied, there is another step you can take to protect your SSDI money: the waiver.  Read the next section to learn about waivers.

What is an Overpayment Waiver?
The previous section of this booklet talked about how to appeal an overpayment if you think Social Security was wrong about it.   This section deals with what you can do if there really was an overpayment, but you want to change what Social Security does about collection.   

If you agree that the overpayment happened and that the amount of overpayment claimed by Social Security is correct, but you do not want Social Security to collect the overpaid money, you can ask Social Security to waive recovery of the overpayment (to forgive your debt). 

How Do I Ask Social Security for an Overpayment Waiver?
To ask Social Security not to collect the money you have been overpaid you must fill out a form called a Request for Waiver of Overpayment Recovery or Change in Repayment Rate. You can get the form from any Social Security office, by phone, or on Social Security website at www.socialsecurity.gov.  After you fill out the form, you need to file it at your local Social Security office.  You can file it in person or by mail.  Either way, keep a copy of everything you submit to SSA.  

The “Request for Waiver” form is long and difficult to fill out.  It is very important that you fill out the part of the form that asks you about your household income and expenses.  If you need help filling out the form you can contact an advocate or legal services office.  It is important to give detailed and complete answers to all of the questions on the form.
What Happens After I File the Waiver Request?
Social Security will review your request for waiver and any documents you give them that show why they should grant your waiver request.   If Social Security plans to deny your waiver request after looking at the papers alone, Social Security must give you an opportunity to talk to them directly during a Personal Conference.  
At the Personal Conference, you can ask Social Security to explain how the overpayment happened and why they do not want to grant your waiver.  The person from Social Security who conducts the personal conference will not be the same person who decided you had an overpayment in the first place.

The Personal Conference is a chance for you to explain why Social Security should waive the overpayment.  You can bring in documents that support your waiver request.  For example, you might bring in copies of reports you made to Social Security about your work to show that you were not at fault in causing the overpayment.  You can also bring witnesses who will back up what you say to Social Security.

It is important that you go to the Personal Conference.  You may take a friend or an advocate.   If you cannot attend the Personal Conference when it is scheduled, contact Social Security about rescheduling as soon as possible.   

If your do not show up for your Personal Conference after it has been scheduled twice, and do not have a good reason for not showing up, Social Security will  make a decision on your waiver request by looking at the documents in your file.

Will Social Security Take Money out of My SSDI While I am Waiting for a Decision on the Waiver?
Filing the request for a waiver stops Social Security from taking money from your SSDI to pay back the overpayment.  Remember that Social Security can take money out of your SSDI check to collect the overpayment 30 days after they send you the Notice of Overpayment.  If you file your waiver request before the 30 days are up, Social Security should not be collecting any money from your SSDI check.  If Social Security made a mistake and started taking money out of your check before the 30 days are over, you can get the money back.

Even if you do not ask for a waiver within the first 30 days, you can submit your Waiver Request at any time later.  Social Security must stop any overpayment collection whenever you file your Waiver Request.   Social Security will not start taking money out again until they make an initial decision on your waiver request. 

Is There a Time Limit to File a Waiver Request?
NO.  Unlike the appeal (Request for Reconsideration) which has a 60-day deadline, a request for an overpayment waiver may be filed at any time.  There is no deadline for filing a waiver request.  It may be filed after you file an appeal and after Social Security makes a decision on the appeal.  Even though there is no time limit for filing a waiver request, remember that if you file within 30 days of the overpayment notice, Social Security may not start taking money out of your SSDI check to pay back the overpayment.
How Does Social Security Make a Decision about a Waiver?
Social Security uses a 2-part test to decide if they will approve your request for a waiver of the overpayment.  To waive the overpayment you must show that:

1) you were not "at fault" in causing the overpayment, 

                          AND
2) you are unable now to pay back the overpayment, 
                          or
 it would be unfair for Social Security to collect the overpaid money.             

You have to prove both parts of the test to get the overpayment waived.   Proving one or the other is not enough.  If Social Security approves the waiver, the overpayment will not disappear from your SSDI records but Social Security will not ask you to pay the money back. 

How Does Social Security Decide if I was at Fault in Causing the Overpayment?
To decide if you were at fault in causing the overpayment, Social Security has to look at all the facts and circumstances surrounding your overpayment when the overpayment happened.  Some of the things Social Security must take into account are:

· your understanding of the requirement to report to Social Security changes and events (for example, getting a job, changes in wages, changes in medical condition),
· what you did to report these changes and events to Social Security, 

· whether you knew about the changes and events that should have been reported to Social Security,

· whether you knew or should have known that you got SSDI payments you were not supposed to get, and

· your ability to understand and follow the rules about reporting changes, considering your physical and mental condition, age, education, and ability to communicate in English.  

How Does Social Security Decide if I Can Afford to Pay the Overpayment Back?  How Do I Show that It Would Be Unfair to Collect the Overpayment from Me?
Proving you are not at fault in causing the overpayment is the first step in getting the waiver, but there is a second step.  At this second step, you have to show one of the following things:  

(1) 
You cannot afford to pay back the overpayment.  This means that you have so little money that you are not able to pay all of your regular bills and pay back the overpayment.  For example, if you had to pay back Social Security, you would not be able to buy food, pay your rent, or pay your utility bills.  

If you are getting SSI benefits in addition to SSDI benefits when you ask for the waiver, Social Security assumes that you cannot afford to pay back the overpayment.  If you are on SSI only, you do not need to give Social Security any other information about your income and expenses.  You only need to prove that you were not "at fault" in causing the overpayment.

(2) 
It would be “against equity and good conscience” for you to have to pay back the overpayment.  This means that it would be extremely unfair for Social Security to ask you for the money back.  Here are some examples of situations when collecting the overpayment may be against equity and good conscience: 

· You were getting too much SSDI but you thought you were getting the right amount and you made a significant change in your life relying on your SSDI benefits.  For example, you moved into a new apartment at a higher rent because you thought that your SSDI payment was correct.   

· Someone from Social Security gave you the wrong information and the overpayment happened because you relied on that wrong information.  For example, a Social Security worker told you that you could earn any amount of money and still receive SSDI benefits as long as your doctors considered you disabled.  This information was wrong but you decided to take a full time job based on this advice.
If paying back the overpayment would be against equity and good conscience, Social Security does not evaluate your income and expenses.

Is There a Special Rule for Getting a Waiver of a Small Overpayment?
YES.  If your overpayment is $1000 or less and you ask for a waiver, Social Security will usually approve it automatically.  This is because the amount of overpayment is so small that it would cost Social Security more to collect it than to waive it.  

What Happens if Social Security Denies the Waiver?

There are three possible decisions Social Security can make on your waiver request: 

· Grant the request and waive the whole overpayment.
· Deny the request.

· Grant the waiver in part and deny it in part, that is, waiver only part of your overpayment.  This may happen if you reported some of your work and Social Security decides you were at fault for some of the overpayment but not for the part of it that happened when you reported your work.  

If your request for a waiver of the overpayment is denied, in whole or in part, after the personal conference you can appeal the denial by filing a Request for a Hearing with an Administrative Law Judge.  In this Request for Hearing, you are telling Social Security that you think they were wrong to deny your waiver.  This appeal is different from the Request for Reconsideration you may have filed earlier to appeal the existence or amount of the overpayment.   

You must file the Request for Hearing appealing the waiver denial within 60 days of when you get the notice that the waiver was denied.  Social Security assumes that you got the notice within 5 days of the date on the notice.  If you do not meet this 60-day deadline but you have a good reason for missing the deadline, you may be able to file the appeal late.  

You can get the Request for Hearing form from any Social Security office, by phone, or on Social Security’s website at www.socialsecurity.gov.  The form is only one page and is easy to fill out.  You can file it in person at your Social Security office or by mail.  Either way, keep a copy of it.  For a detailed explanation of what happens at the Hearing, please see pages 9-11 of this booklet.
If the Administrative Law Judge denies your waiver request, Social Security will start collecting your overpayment.  You still have the following appeal steps:


· Request for Appeals Council Review

· Appeal to United States District Court
Please see pages 10 -14 of this booklet to find out about these appeals.  The important thing to remember about appealing when your request for a waiver is denied is that the deadline for all the appeals is 60 days from when you get the notice of Social Security decision.

How Does Social Security Collect the Overpayment if I Am Still on SSDI?
Sometimes, after you appeal the overpayment and ask for a waiver, you still have an overpayment.  Then the issue becomes how Social Security will get the money back.

· If you are still on SSDI, Social Security will collect the overpayment out of your benefits.  

· Social Security can take a 100% of your SSDI benefits out of your monthly SSDI check until the overpayment is fully repaid.  
· You may request a “lower rate of withholding” if you can show financial hardship.  If Social Security is taking money from your monthly SSDI checks and you have a difficult time paying for the basic necessities (rent, food, utilities, clothing), you can ask Social Security to take less money out of your SSDI check.  
You can ask Social Security to reduce the amount taken out of your check by writing a letter, making a phone call or showing up in person at the Social Security Office.  You may use a Request For Waiver Of Overpayment Recovery Or Change In Repayment Rate form to provide detailed account of your monthly income and expenses to Social Security.  If SSA determines that you can not afford to pay a high amount out of your SSDI check SSA will reduce (“adjust”) the rate of withholding.  
How does Social Security Collect the Overpayment if I No Longer Receive SSDI?
If you are no longer on SSDI and you have an overpayment, Social Security can collect the overpayment by taking money out of your SSI checks if you receive SSI benefits.  The most Social Security can take out of your SSI check to collect the overpayment is 10% of your total monthly income.  Here are some examples of how the 10% rule works:

· If your only income is SSI of $733/month, then the maximum Social Security can take out of your check is $73.30/month, which is 10%.  

If you work and earn $500 gross /month and you also get $493/month in SSI, your total monthly income is $993/month.  10% of $993 is $99.30.  Therefore,  $99.30 is the maximum Social Security can take out of your SSI each month.

Some of the other ways Social Security uses to collect the overpayment are:

· tax refund garnishment
· report the overpayment to credit and collection agencies

· wage garnishment
· civil action in federal court


However SSA cannot use any of these steps if SSA is already collecting money out of your benefit check or if you have negotiated a repayment agreement and are making regular payments.   

Social Security cannot take any of the collection steps without giving you a written notice and a chance to respond first.  Be sure to read and save all the notices you get from Social Security.  

Conclusion
If Social Security determined that you have an overpayment, there are many things you can do to protect yourself before the collection starts.  You can appeal the overpayment if you think Social Security is wrong about it.  You can ask for a waiver of the overpayment if you agree that there is an overpayment but you think you should not have to pay all or part of the amount back.  You can file both an appeal and a waiver request at the same time or consecutively. 

You can protect your rights and avoid overpayments if you carefully review SSA notices, cooperate with Social Security, and provide detailed information about any events in your life that may affect your SSDI benefits.  
If you appeal your overpayment or file a waiver you must read carefully all the notices Social Security sends you.  Pay attention to dates and deadlines for filing appeals.  Keep copies of everything you send or take to Social Security.  Ask for legal help if you need it. 
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