A claimant who attends a training program without actively searching for work while his Section 30 disqualification is appealed, is deemed to have been approved for Section 30 benefits retroactively, if he ultimately prevails in that appeal.
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BOARD OF REVIEW DECISION
Introduction and Procedural History of this Appeal 

The claimant appeals a decision by Eric M. P. Walsh, a review examiner of the Department of Unemployment Assistance (DUA), to deny unemployment benefits.  We review, pursuant to our authority under G.L. c. 151A, § 41, and reverse.  

The claimant was separated from his full time employment and filed a claim for unemployment benefits, with an effective date of October 5, 2014.  On February 26, 2015, the DUA determined that the claimant was indefinitely ineligible for unemployment benefits, beginning January 18, 2015.  The claimant appealed this determination and subsequently attended a hearing on the merits.  In his decision, dated April 17, 2015, the review examiner concluded that the claimant was disqualified from January 18, 2015, to March 31, 2015, because he neither met the availability and work search requirements of G.L. c. 151A, § 24(b), nor was he eligible for a waiver of them during this period, in which he attended full time training approved under G.L. c. 151A, § 30.  We accepted the claimant’s application for review.
The issue on appeal is whether the review examiner’s conclusion that availability and work search requirements of G.L. c. 151A, § 24(b), cannot be waived retroactively for the relevant period, is supported by substantial and credible evidence and free from error of law, where the claimant was retroactively approved for training benefits for this period, under G.L. c. 151A, 
§ 30, after a separate hearing on that issue.   
Findings of Fact

The review examiner’s findings of fact are set forth below in their entirety:
1. On September 30, 2014, the claimant was laid off from his full-time primary employment, at which time he filed a claim for benefits with an effective date [of] October 5, 2014.

2. The claimant has subsidiary part-time employment of approximately six years.  The claimant works for the subsidiary employer beginning at 6:00 p.m.

3. On October 28, 2014, the claimant applied for Section 30 benefits with the intention to enroll in classes beginning January 19, 2015.

4. On January 15, 2015, the DUA denied the claimant’s Section 30 application, which the claimant appealed.

5. On January 19, 2015, the claimant began his full-time course of study, which was from 7:30 a.m. to 1:00 p.m. during the week, while maintaining his subsidiary part-time employment, which began at 6:00 p.m.  The claimant studied and completed homework assignment between 1:00 p.m. and 6:00 p.m.

6. The claimant did not conduct a work search while in school.

7. On April 1, 2015, the claimant had a hearing on the issues of his Section 30 denial and a disqualification from January 4, 2015 to January 17, 2015 regarding his availability while in school or academic training.

8. On the same day, the DUA reversed the Section 30 denial.  The DUA also reversed the disqualification with the understanding that the training began on January 5, 2015 (not January 19, 2015) (see exhibit 5, finding of fact #3) and did so with retroactive effect.
Ruling of the Board
In accordance with our statutory obligation, we review the decision made by the review examiner to determine: (1) whether the findings are supported by substantial and credible evidence; and (2) whether the review examiner’s ultimate conclusion is free from error of law.  After such review, the Board adopts the review examiner’s findings of fact except as follows.  Finding # 4 and the second sentence of finding # 8 are set aside.  The evidence in the record shows that the initial DUA denial of the claimant’s G.L. c. 151A, § 30, application was on November 27, 2015 (not on January 15, 2015), and that the claimant began the training program on January 19, 2015 (not before).  On April 1, 2015, another review examiner reversed initial DUA determinations and approved the claimant’s receipt of training benefits under G.L. c. 151A, § 30(c), effective retroactively to the January 2015 start of the training program.  Additionally, the claimant was found to have met § 24(b) availability and work search requirements before the start of the program.  (Reference Issues ID # 0014 5615 44-02 and ID 
# 0014 8670 92-02).  In adopting the remaining findings, we deem them to be supported by substantial and credible evidence.  However, we reject the review examiner’s legal conclusion that the claimant is not entitled to a waiver of the availability and work search requirements for the period from January 18, 2015 to March 31, 2015, while he attended G.L. c. 151A, § 30(c), approved training.  
The review examiner denied benefits pursuant to G.L. c. 151A, § 24(b), which provides, in pertinent part, as follows:

An individual, in order to be eligible for benefits under this chapter, shall . . . (b) Be capable of, available, and actively seeking work in his usual occupation or any other occupation for which he is reasonably fitted . . .
Under the above statutory provision, the claimant has the burden to prove that she meets each requirement. 

The review examiner disqualified the claimant on the ground that the claimant was not available for work from January 18, 2015 to March 31, 2015.  The review examiner’s decision to deny benefits relied upon regulations governing the implementation of training benefits.  430 CMR 9.06(2)(b) provides:

A claimant who begins a training program prior to final approval of an application shall not be eligible for waiver under 430 CMR 9.07(2) of the requirements for work search or availability for suitable work from the first date of such attendance until the date claimant’s application is approved.

430 CMR 9.07(2) provides: 

Participants approved under M.G.L. c. 151A, § 30(c) shall not be required to engage in work search activities, and shall be deemed available for suitable work during any week in which the participant is in attendance at the approved training program, or during an approved break in training pursuant to 430 CMR 9.08.

The review examiner concluded that 430 CMR 9.06(2)(b), quoted above, entitled the claimant to a waiver of work search requirements only prospectively from the date another review examiner decided to approve his G.L. c. 151A, § 30, application.  The review examiner in this case concluded that 430 CMR 9.06(2)(b) does not allow for the retroactive application of the waiver to the period when the claimant attended training before the April 1, 2015 decision.  This interpretation effectively penalizes a claimant because the agency made an erroneous decision to deny her G.L. c. 151A, § 30, approval in the first place.

430 CMR 9.06(2)(b) appears designed to encourage claimants not to begin training programs until the agency has had an opportunity to determine whether or not such programs satisfy the various criteria for G.L. c. 151A, § 30, approval.  However, once the agency has reviewed the application and reached a decision, this purpose has been served.  At that point, if the agency’s decision is to deny approval, the claimant has a right to appeal the denial.  A claimant who stays in the program and does not make himself available for work certainly takes a risk that his appeal as to the training program will be unsuccessful.  If the training program appeal is unsuccessful, the claimant will lose any right to benefits because he has not satisfied the availability and work search requirements of G.L. c. 151A, § 24(b).  If, however, the claimant wins his G.L. c. 151A, §30, appeal — establishing that the agency should have granted G.L. c. 151A, § 30, benefits from the outset — it serves no legitimate purpose to penalize him by withholding benefits during the time it takes the agency to process his appeal.  After all, he was required to undertake that appeal because the agency improperly denied his application to begin with.

For these reasons, we conclude that a successful appeal has the legal effect of eliminating the previous incorrect determination and replacing it, retroactively, with a decision to approve those benefits.  Pursuant to 430 CMR 9.07(2), above, the claimant is therefore relieved retroactively of the duty to comply with availability and work search requirements.  We note that this result is consistent with several previous decisions of this Board.  See, e.g., Board of Review Decisions 0002 1461 25 (May 2, 2014), 0011 6413 57 (August 26, 2014), and 0014 3796 00 (March 5, 2015).
 

We, therefore, concluded as a matter of law that the claimant is not disqualified from receiving benefits, under G.L. c. 151A, § 24(b), during the entire period for which he has been approved under G.L. c. 151A, § 30(c), and attends full time training.  
The review examiner’s decision is reversed.  The claimant is entitled to receive benefits for the period beginning January 19, 2015 to March 31, 2015, and subsequently if otherwise eligible.
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Member Charlene A. Stawicki, Esq. did not participate in this decision.
ANY FURTHER APPEAL WOULD BE TO A MASSACHUSETTS STATE DISTRICT COURT OR TO THE BOSTON MUNICIPAL COURT
(See Section 42, Chapter 151A, General Laws Enclosed)

The last day to appeal this decision to a Massachusetts District Court is thirty days from the mail date on the first page of this decision.  If that thirtieth day falls on a Saturday, Sunday, or legal holiday, the last day to appeal this decision is the business day next following the thirtieth day.

To locate the nearest Massachusetts District Court, see:  

www.mass.gov/courts/court-info/courthouses
Please be advised that fees for services rendered by an attorney or agent to a claimant in connection with an appeal to the Board of Review are not payable unless submitted to the Board of Review for approval, under G.L. c. 151A, § 37.
EF/rh
� These Board of Review Decisions are unpublished decisions, available upon request.  For privacy reasons, identifying information is redacted.





4

