A claimant who separated from her most recent employer due to childcare issues can restrict herself to part-time availability in the benefit year of her claim, pursuant to 430 CMR 4.45, so long as she does not remove herself from the labor force.
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BOARD OF REVIEW DECISION

Introduction and Procedural History of this Appeal 

The claimant appeals a decision by John Cofer, a review examiner of the Department of Unemployment Assistance (DUA), to deny unemployment benefits from May 24, 2015 through August 8, 2015.  We review, pursuant to our authority under G.L. c. 151A, § 41, and we affirm in part and reverse in part.  

The claimant separated from her position with her former employer in April of 2015.  She filed a claim for unemployment benefits with the DUA, which was determined to be effective April 12, 2015.  On June 5, 2015, the DUA issued a Notice of Disqualification, informing the claimant that she was not entitled to benefits from May 24, 2015 through August 8, 2015.  The claimant appealed the determination to the DUA hearings department.  Following a hearing on the merits, attended by the claimant, the review examiner affirmed the agency’s initial determination and denied benefits in a decision rendered on June 30, 2015.  We accepted the claimant’s application for review.
Benefits were denied after the review examiner determined that the claimant was only available for part-time work and only looking for part-time work and, thus, was disqualified under G.L. c. 151A, § 24(b).  After considering the recorded testimony and evidence from the hearing, the review examiner’s decision, and the claimant’s appeal, we remanded the case to the review examiner to take additional evidence so that the Board could assess whether the claimant could be eligible for benefits pursuant to 430 CMR 4.45.  The claimant attended the remand hearing.  Thereafter, the review examiner issued his consolidated findings of fact.  Our decision is based upon our review of the entire record.
The issue before the Board is whether the review examiner’s conclusion that the claimant’s availability and work search restriction to part-time work renders her ineligible for benefits under G.L. c. 151A, § 24(b) is supported by substantial and credible evidence and is free from error of law.

Findings of Fact
The review examiner’s consolidated findings of fact are set forth below in their entirety:
1. The effective date of the claim is 4/12/15. 
2.  On 7/03/15, DUA determined the claimant’s eligibility for benefits under Section 25(e)(1) of the law (Issue Identification Number 16062404 [sic]). (Remand Exhibit 4). DUA determined that the claimant left her employment involuntarily and that she was entitled to benefits under Section 25(e)(1) of the law. 
3.  The claimant became separated from her employment due to a lack of childcare. (Exhibit 4). The claimant continued to lack childcare from 4/12/15 onward. 
4.
In the period 5/24/15 to 6/23/15, the claimant’s daughter attended school. She attended school from 9:00 or 9:30 a.m. to 3:30 p.m. on weekdays. 
5.
In the period 6/24/15 to present, the claimant’s daughter attended a summer program. She attended the program from 7:00 a.m. to 5:30 p.m. on weekdays. The program ends in September. 

6.
Both for school and the summer program, the claimant dropped her daughter off and picked her up. The claimant researched paying someone else to transport her daughter to and from school and the summer program, but she determined that it was too expensive. 
7.
In the period 5/24/15 to 8/05/15, the claimant was in school. She attended class from 10:15 a.m. to 12:55 p.m., Monday through Thursday. She spent about ten hours or less per week on homework. This included writing essays and reading. She could do this homework at night. 
8.
In the period 5/24/15 to 6/23/15, the claimant could work from 1:00 p.m. to 3:30 p.m. Monday through Thursday. In this timeframe, the claimant was not in class and her daughter was in school. 
9.
In the period 6/24/15 to 8/05/15, the claimant could work from 1:00 p.m. to 5:30 p.m. In this timeframe, the claimant was not in class and her daughter was in school. 
10. In the period 8/05/15 to present, the claimant could work from 7:00 a.m. to 5:30 p.m. In this timeframe, she was not in class and her daughter was at school. 
11. From 5/24/15 onward, the claimant could work on weekends because her mother could care for her daughter then. 
12. From 5/24/15 onward, the claimant could not work in the evenings and at night because she cared for her daughter at those times. 
13. From 5/24/15 onward, the claimant searched for new employment. The claimant searched online and asked her friends about employment opportunities. The claimant searched each week, for two or more hours. She applied for several jobs each week. 
14. The claimant created a work search log. (Remand Exhibit 6). 
15. The claimant has searched for work as a cashier, customer service representative, cleaner, housekeeper, sales representative/associate, care attendant, driver, data entry clerk, office assistant, bartender, concierge, receptionist, security officer, insurance agent, valet, and vehicle lot coordinator. These jobs were typically available when the claimant was available to work.

Ruling of the Board
In accordance with our statutory obligation, we review the decision made by the review examiner to determine: (1) whether the consolidated findings are supported by substantial and credible evidence; and (2) whether the review examiner’s original conclusion is free from error of law.  Upon such review, the Board adopts the review examiner’s consolidated findings of fact and deems them to be supported by substantial and credible evidence, with the exception of the last sentence in Finding #14.  As discussed more fully below, that sentence is accurate only as to a portion of the period of time at issue here.  Also as discussed below, we reject the review examiner’s legal conclusion that the claimant is not entitled to benefits under G.L. c. 151A, § 24(b) for the entire period from May 24, 2015 through August 8, 2015.  We conclude that the claimant is eligible for benefits from June 21, 2015 through August 8, 2015.

Resolution of the matter before us requires an analysis of G.L. c. 151A, § 24(b), which provides, in pertinent part, as follows:

An individual, in order to be eligible for benefits under this chapter, shall . . . (b) Be capable of, available, and actively seeking work in his usual occupation or any other occupation for which he is reasonably fitted; . . .

Under this section of the law, the claimant has the burden to show that she is eligible for benefits. The review examiner’s initial decision focused specifically on the fact that the claimant was not available for and actively seeking full-time work. 

The general rule under G.L. c. 151A is that an individual seeking unemployment benefits must be able, available, and actively seeking full-time work.  However, in certain circumstances, an individual can restrict herself to part-time availability.  430 CMR 4.45(1) provides the following:
An individual otherwise eligible for benefits may limit his/her availability for work during the benefit year to part-time employment provided, that the individual:
(b) establishes to the satisfaction of the commissioner that the reasons for leaving his or her employment were for such an urgent, compelling, and necessitous nature as to make his or her separation involuntary; and establishes to the satisfaction of the commissioner that the same or related urgent, compelling, and necessitous reasons require the individual to limit availability for work during the benefit year to part-time employment; and such limitation does not effectively remove the individual from the labor force, . . . 

The review examiner did not consider the above regulation when he issued his initial decision, thus prompting our remand order.  Based on the review examiner’s findings of fact after the remand hearing, we conclude that the claimant falls within the above-cited exception to the general rule regarding full-time availability for work for the period from June 21, 2015 through August 8, 2015. 

The claimant had to stop working full-time due to childcare issues.  Specifically, the claimant needed to drive her daughter to school each day and pick her up each day.  This prevented her from working complete shifts at her prior employer, triggering her separation.  This childcare issue was a personal reason, essentially beyond her control, which prevented her from working full-time for her prior employer.  Thus, she stopped working her job involuntarily, bringing her within the purview of the above regulation.

After she filed her claim for benefits, the same issue that led to the claimant’s separation also prevented her from working full-time in her benefit year.  See Finding of Fact #2.  Her schedule was reduced mainly due to this childcare issue.
  However, the findings of fact indicate that, at least from May 24, 2015 through June 20, 2015, her schedule was so reduced that the Board cannot conclude that she was genuinely attached to the labor force for that period of time.  She was only available from Monday through Thursday from 1:00 p.m. to 3:30 p.m., plus the weekends. For all intents and purposes, the claimant was not available to work during weekdays.
  The claimant did not present evidence to the Board that work in her chosen fields, see Finding of Fact #14, could have been available for approximately two and a half hour shifts from Monday through Thursday.  The Board is familiar with many of the jobs listed in Finding of Fact #14; however, in the history of cases the Board has seen, we have not come across two-and-a-half hour shifts in, for example, security officer, concierge, customer service representative, and data entry clerk positions.  Indeed, the claimant testified that she did not find any jobs to apply to that advertised her specific schedule.  Instead, she would apply to jobs offering other, more typical, schedules and then, during an interview, she would tell the potential employer what her availability was.  This suggests that employers are not advertising jobs for the hours the claimant was available from May 24, 2015 through June 20, 2015.

However, in the Board’s experience, jobs can be available for four to four-and-a-half hours during the week, so the time period from June 21, 2015 through August 8, 2015 is a different matter.  It is very typical, for example, for an office to have an employee come in for a half day each work day.  Generally, a permanent, part-time shift that lasts at least four hours a day is much more common than one that lasts two to three.  This weekday availability, combined with the weekend availability, indicates that the claimant can be considered to be attached to the labor force from June 21, 2015 through August 8, 2015.

We, therefore, conclude as a matter of law that the review examiner’s decision to deny benefits from June 21, 2015 through August 8, 2015, under G.L. c. 151A, § 24(b), was an error of law, because the claimant meets the requirements of 430 CMR 4.45(1)(b) and, most importantly, she did not effectively remove herself from the labor force from June 21, 2015 through August 8, 2015.
The review examiner’s decision is affirmed in part and reversed in part.  The claimant is denied benefits only from May 24, 2015 through June 20, 2015, and those shall be the beginning and end dates of this issue.  Beginning June 21, 2015, the claimant is entitled to receive benefits, if otherwise eligible.
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Member Stephen M. Linsky, Esq. did not participate in this decision.
ANY FURTHER APPEAL WOULD BE TO A MASSACHUSETTS STATE DISTRICT COURT* OR TO THE BOSTON MUNICIPAL COURT
(See Section 42, Chapter 151A, General Laws Enclosed)

The last day to appeal this decision to a Massachusetts District Court is thirty days from the mail date on the first page of this decision.  If that thirtieth day falls on a Saturday, Sunday, or legal holiday, the last day to appeal this decision is the business day next following the thirtieth day.

Please be advised that fees for services rendered by an attorney or agent to a claimant in connection with an appeal to the Board of Review are not payable unless submitted to the Board of Review for approval, under G.L. c. 151A, § 37.
SF/ jv
* To locate the nearest Massachusetts District Court, see:  

www.mass.gov/courts/court-info/courthouses
� The claimant was also restricted due to her attendance at school.  She was in school from 10:15 a.m. to 11:55 a.m. from Monday through Thursday each week.  If this had been the only restriction, the claimant would have been able to work full-time (she could work second shift or third shift in suitable work).  However, the claimant had no childcare, so she could not work in the evenings at all.  See Finding of Fact #11.  Thus, it is the childcare issue, rather than her decision to attend school, that is causing her to be unavailable for full-time work.


� It is unclear what the claimant’s availability was on Fridays.  It appears that she could have worked a full shift during the day on Fridays.  However, she could not work at nights, and she would have needed to drive her daughter to school in the morning and pick her up at 3:30 p.m.  Considering that this arrangement had not worked at the most recent job which the claimant had before she filed her claim, the claimant did not present sufficient evidence for the Board to conclude that the claimant could have worked a part-time shift during the day on a Friday.


� For the same reason, we decline to hold that the claimant’s weekend availability makes her available for work under G.L. c. 151A, § 24(b).  The claimant did not show that she was applying to part-time, weekend positions, even if, as the review examiner found in Finding of Fact #14, jobs in the claimant’s fields could have had availabilities when the claimant was available.  The point is that it is unclear that employers would have had specific shifts which matched the claimant’s availability.  
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