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January 20, 2010
Legal Department
Attn: Edward J. Santella, Assistant Chief Counsel

Massachusetts Division of Unemployment Assistance

19 Staniford Street, Fifth Floor

Boston, MA 02114

Re: Comments on Modification of 430 CMR 7.02 and 7.03

Dear Attorney Santella, 

These comments are made by the following non-profit legal services organizations on behalf of low income clients who rely on the Medical Security Program for their health insurance coverage during periods of unemployment: The Massachusetts Law Reform Institute, Greater Boston Legal Services, Neighborhood Legal Services, and the Mental Health Legal Advisors Committee. 
We appreciate the financial constraints under which the Medical Security Program is operating during this period of prolonged unemployment for so many residents of Massachusetts. The Medical Security Program (MSP) is a vital component of the health care safety net and we commend the general approach of shared responsibility for the continued success of MSP through financial support from the general fund, an increase in the employer assessment for the first time in over 20 years, and changes in the benefit structure. However, we are concerned that some of the eligibility and benefit changes have gone too far and jeopardize meaningful coverage for residents already struggling with the challenges of unemployment.
7.02 Reduction in income standard for presumptive hardship from 200% to 150% of the poverty guidelines
When income is reduced due to unemployment, the costs of rent, utilities, and food are not. For individuals with income below 200% of poverty, particularly in the high cost population center of Greater Boston, there is little disposable income remaining each month for premium costs. See, e.g., Community Catalyst, “Defining Health Care for All: What Does Affordability Really Mean,” April 2007 (www.communitycatalyst.org). This is why the Health Safety Net program does not impose a deductible until an individual’s income exceeds 200% of poverty. The MSP presumed hardship standard should remain at 200% of poverty. At the very least any change 
should be limited to calendar year 2010 to reflect the constraints of the current recession rather than becoming a permanent policy change.
While MassHealth and Commonwealth Care do impose premiums on members between 150-200% of poverty, the premiums (and cost sharing) are far less than proposed for MSP. Under the proposed MSP regulation, an individual within this income bracket would be expected to pay 7% of income, up to $95-$126 per month, before a hardship was presumed—far more than MassHealth or Commonwealth Care or the Affordability standard for the individual mandate. Premium costs are not an independent basis for presumed hardship in MSP until they exceed 7% of income. In the MassHealth Insurance Partnership/Family Assistance program, individuals between 150-200% are charged $27 per month representing 1 % of monthly income at 200% of poverty; in Commonwealth Care, they are charged $39 per month or 2 % of income, and the Affordability schedule is also set at $39. Thus the change from 200% to 150% is out of step with other public insurance programs and, to the extent individuals unable to establish hardship decline to participate in MSP premium assistance, simply shifts costs to the Health Safety Net.  
Further, this change will restrict eligibility in the Medical Security Program direct coverage program and as such may violate the maintenance of effort requirement in the American Recovery and Reinvestment Act (ARRA). Such a violation would jeopardize millions of dollars in enhanced Medicaid reimbursement as discussed below. 

7.03 Restricting eligibility to applicants not eligible for health insurance under a spouse’s health plan
Current MSP eligibility rules deny benefits to an individual actually enrolled in a spouse’s employer-sponsored insurance. See, 7.03(e) and definition of “continued health insurance plan” at 7.02. The proposed change will add a new eligibility criteria denying benefits to an individual eligible for but not enrolled in a spouse’s employer sponsored insurance (ESI). We have many concerns with this change as well as question about how it will be interpreted. 

ARRA Maintenance of Effort

This change is a restriction in eligibility for MSP and violates the maintenance of effort requirements of ARRA putting at risk millions in federal revenue. Under ARRA, states are able to receive enhanced federal matching funds through December 31, 2010 on condition that they maintain “eligibility standards, methodologies and procedures” in effect as of July 1, 2008 for any Medicaid-funded programs, including 1115 demonstration programs. §5001, American Recovery and Reinvestment Act of 2009, Pub.L.111-5.  The Medical Security Program is part of the state’s 1115 Medicaid Demonstration program for which the state receives federal reimbursement and its eligibility rules are subject to the maintenance of effort condition of ARRA. An unemployed worker who was eligible for but not enrolled in a spouse’s plan was eligible for MSP prior to January 1, 2010 and will not be eligible for MSP after January 1, 2010. Thus the proposed rule change is clearly an eligibility restriction in violation of the maintenance of effort condition for enhanced federal funding.
Currently, federal matching rate for Medicaid expenditures in Massachusetts is over 61% compared to the usual 50% matching rate and Massachusetts has received billions of dollars in enhanced federal revenue through this provision.  The MSP spousal rule is an eligibility restriction in a Medicaid-funded program that puts at risk vastly more federal revenue than it could ever expect to save in expenditures from the MSP fund.  
Affordability
If despite the ARRA issue, the Division goes forward with this rule change, unemployed workers should not be barred from MSP without regard to the costs of ESI available through a spouse. Ignoring affordability is unreasonable, and inconsistent with existing MSP standards, the Massachusetts health reform law, and the Division’s intent to limit this rule to circumstances where spousal coverage is available. Family coverage is expensive, and it is not unusual for an employer to subsidize the cost of individual coverage but offer no further subsidy for the added cost of family coverage. Coverage that is not affordable is not truly available.
According to the Division of Health Care Finance and Policy 2007 Employer Survey, the median cost of family coverage for a Massachusetts employee was $298 per month, an increase of 24.7% since 2005. The nationwide 2009 Employer Health Benefits Survey conducted by the Kaiser Family Foundation and HRET shows that premium costs have continued to outpace inflation since 2007, and that while only 3% of small employers require employee contributions of more than 50% for individual coverage, 30% of such employers require a contribution of more than 50% of the total premium cost for family coverage.  See, Exhibit 5 of Chart pack at www.kff.org
As discussed above, the MSP regulations have recognized that the cost of continued health insurance is not affordable if it exceeds 7% of actual monthly income. (Definition of “presumptive hardship”). The Affordability Schedule developed in the context of the individual mandate to maintain health insurance if it is “affordable” similarly defines what is considered an affordable premium at different income levels. The range of affordable family coverage for families between 150% -400% of the poverty level is $78-$364 per month. Below 150% of poverty, no premium contribution is affordable. See Table 3, 2009 Massachusetts Schedule HC Health Care Instructions and Worksheet. 
Under current MSP rules, premium assistance is only available for a “continued health insurance plan” if the unemployment assistance recipient (the “primary enrollee”) is legally obligated to pay the premium and was enrolled at the time of applying for unemployment benefits. Thus, currently no assistance is available from MSP to subsidize the added cost of coverage through the spouse. So long as assistance remains unavailable for the added cost of coverage through a spouse, the affordability of such coverage must be considered by MSP. 
The rule should include a measure of affordability, and there should be no MSP disqualification if the added cost of coverage through a spouse exceeds the affordability standard. The Affordability Standard adopted for purposes of the individual mandate is the most appropriate standard for the Division to use.  
In addition, the MSP rule should take into account whether at the time of application for unemployment benefits, the employed spouse was enrolled in his or her employer’s plan.  If the spouse was not enrolled, the unemployed spouse should not be considered “eligible” for the spouse’s plan. In this situation enrollment is least likely to be affordable since it will require payment of the full premium cost for the employed spouse in addition to the unemployed spouse. It would be particularly unfair if low wage workers who had been unable to afford ESI when they had two incomes, are denied MSP based on “available” ESI when their income is further reduced by unemployment. Also, the family will likely be unable to enroll in the spouse’s plan except during the employer’s once a year enrollment period. This both restricts eligibility for coverage and creates administrative burdens in keeping track of varying open enrollment periods. In any event, coverage is not available if an unemployed worker is unable to enroll due to limited enrollment periods.
Change from Network Blue Preferences to Network Blue Options Deductible

In addition to the regulatory changes discussed above, the Division has made a number of other changes in MSP most notably a change in the benefit plan from Blue Cross Blue Shield’s Network Blue Preferences to Network Blue Options Deductible.  The new MSP plan classifies hospitals and primary care providers into three tiers, Enhanced ($), Standard ($$) and Basic ($$$) with significantly higher cost sharing for the Standard and Basic tiers. In addition, certain copayments were increased across the board. We understand the financial constraints driving these changes, but have three key concerns with the new plan: the need to clearly explain to enrollees the substantial cost differences, the shortage of Enhanced hospitals in certain regions of the state, and the need for some method of copayment relief for low income families.
The difference in costs for an in-patient stay in an Enhanced versus a Basic hospital is extremely large. An unemployed worker admitted to an Enhanced hospital will pay a $150 copayment. An unemployed worker admitted to a Basic hospital will pay a $2000 deductible followed by a $1000 copayment. For anyone, the difference between $150 and $3000 is substantial, for the unemployed workers with income under 200% of poverty most likely to be enrolled in the MSP direct coverage plan, the cost-sharing at the Basic tier is so large as to hardly look like insurance coverage at all. Thus, it is extremely important that unemployed workers are well-informed by the carrier and the Division about the cost differences. Further, this is information that should be readily available at the time of application for MSP since it might well influence an individual’s decision whether to seek premium assistance for COBRA coverage or whether to seek a hardship to enroll in direct coverage.  In addition, it will be important, particularly during the transition between plans, for enrollees to be informed about provisions for continuity of coverage for family members in the middle of a course of treatment. 

Further, in some regions of the state, there are no conveniently located Enhanced hospitals. The plan makes accommodation for this in some areas by creating a special category of Standard hospitals for which the copayment is $200 instead of $150 but with no $2000 deductible. However, in other regions of the state, no such accommodation has been made. For example, in the North Shore, the only Enhanced hospital is located in Newburyport –over 25 miles away from such towns as Lynn and Gloucester whose hospitals are in the Basic tier.
Our colleagues at the Health Care for All Helpline have testified to the substantial hardship faced by low income unemployed workers unable to afford the higher cost-sharing of the new benefit design as well as on-going problems with administrative delays and gaps in coverage.  We fully endorse the recommendations of the ACT!! Coalition for addressing these issues: 

· A co-pay waiver or similar alternative to prevent barriers to care based on affordability concerns; 
· Supplementary and aggressive outreach and education to new and future enrollees about the tiered system and how to use it most effectively and affordably;
· Additional staff to process MSP applications and steps to prevent UI delays from significantly delaying MSP program services;
· Better coordination between other health care programs and MSP to solve the gaps in coverage (a problem advocates brought to the Division’s attention almost a year ago), and
· Prompt reimbursement of COBRA premium assistance to enable families to stay on COBRA.

Thank you for the opportunity to make these comments, and please let us know if we can supply any further information.  In addition, we urge the Division to include representatives of labor and of health care consumers in the ongoing discussions on the long term future of the Medical Security Program as well as how it may best weather the current recession. 







Yours truly,
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