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INTRODUCTION

Contempt is avery serious thing. The court has the power to send you tojail if it finds you in contempt. For this
reason, you should strongly consider consulting an attorney if you find yourself being sued for contempt. If you are
the person seeking to file a contempt, you should be aware that attorney fees can be awarded to you if the court finds
the defendant guilty of contempt. It is therefore a good ideato consult with an attorney.

See Exhibit 17A for a checklist of items for a party filing a complaint for contempt. See Exhibit 17B for a checklist
of itemsfor aparty served with acomplaint for contempt.

WHAT IS CONTEMPT?

Very simply, contempt isfailing to follow ajudge’s clear order even though you were ableto. G.L. c. 215, 88 34,
57; Larson v. Larson, 28 Mass. App. Ct. 338 (1990). A contempt action or lawsuit can be filed for any violation of a
court’ s order. For instance, you can file for contempt if your spouse has not paid child support or if he or sheis not
following a court-ordered visitation schedule. Keep in mind that contempt cases are based on the accusation that
someoneis not following a court’s direct order. Judges tend to feel that their authority is being challenged in many
cases, and will act accordingly.

WHAT IF THE OTHER PARTY AND | MAKE AN AGREEMENT?

It is very important to know that even if you have made an agreement with the other side about existing court orders,
you must put the agreement in writing and have it approved by the court if you want to avoid a possible future
contempt case. The courts have found in a case called Quinn v. Quinn, 49 Mass. App. Ct. 144 (1999) that an agreement
between the parties to reduce child support did not mean that a contempt complaint could not be brought later.

ARE ALL CONTEMPT CASES THE SAME?

There are two types of contempt cases: civil and criminal. It is very important that you determine which type applies
to you. The critical differenceisthat the purpose of acriminal contempt isto punish you and the purpose of acivil
contempt isto make you do what the judge told you to do. If the contempt is criminal, you are entitled to every
protection that a criminal defendant is entitled to. For example, you can request ajury and your case must be proven
beyond a reasonabl e doubt. For these reasons, crimina contempt cases are very rare in the Probate and Family
Courts. It is much more likely that if you are involved in a contempt case, it is civil in nature.

However, you should still keep in mind that the court has the power to imprison you as away to get you to obey its
orders. G.L. c. 215, § 34B; Sodones v. Sodones, 366 Mass. 121 (1974). Y ou must, however, be found to be able to
obey the court’s order. “A person judged to bein civil contempt may not be sentenced to prison for failure to pay a

456 Family Law Advocacy for Low and Moderate Income Litigants, 2nd Edition 2008



CHAPTER 17: CONTEMPT

compensatory sum of money if he or she shows an inability to comply.” Salvesen v. Salvesen, 370 Mass. 608, 611
(1976).

WHO CAN FILE A CONTEMPT CASE?

The person who stands to benefit from the enforcement of acourt order is generally the person who can bring a
contempt action. For instance, if your spouse is not paying child support as the court has ordered or is not adhering
to orders regarding visitation, you have the right to file a contempt action.

For the court to find someonein civil contempt, you must be able to prove the following:
« that there was a“clear and unequivocal command” by the court;
 that there was an equally clear and undoubted disobedience; and
« that the defendant had the ability to comply with the order. (General Laws c. 215, § 34 actually places
the burden on the defendant to prove inability to comply with the court’s orders. The plaintiff should

therefore be prepared to rebut a claim by the defendant that he or she did not have the ability to
comply with the court’ s orders.)

There are situations under G.L. c. 215, § 56B where an action for contempt can be commenced by a guardian ad
litem or probation officer (also known as afamily services officer).

How DO | FILE A CONTEMPT ACTION?

Filing a contempt action is free. However, it does cost money to have the complaint served. Aswith anything you
file, it isimportant to be sure that you have a good reason to file. Y ou can get a contempt complaint form from the
clerk’s office at the Probate and Family Court. Y ou should have a copy of the court order that you are claiming was
violated. Y ou should file the complaint in the same court that issued the order that was violated.

There are ways of getting a Massachusetts court to enforce judgments from other states. However, it is acomplicated
procedure that is beyond the scope of this book. If you are in this situation, you should contact an attorney.

Step One—Filling Out the Complaint

As mentioned above, be sure to have a copy of the court order that you believe has been violated. The complaint for
contempt isincluded at the end of this chapter as Exhibit 17C, as are the instructions on filling it out. Be sure to
read the form carefully so that your request makes sense. Try to use the exact language that is used in the original
court order.

Step Two—Filing the Complaint

Once you have completed the complaint for contempt, you should make a copy and file the origina with the court.
Filing the complaint isas simple asit sounds. Y ou can either mail it to the appropriate Probate and Family Court or
you can hand it directly to the clerk at the filing desk. We recommend personally handing it to the filing clerk for
two reasons: first, you know that it got there and second, so that you can have them date-stamp your copy as proof
that you filed the original.

Step Three—Getting the Summons

This step is actually easier than filing the complaint because the court will send the summons directly to the address
you listed on your complaint.
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Step Four—Filling Out the Summons

Once you receive the summons, you may need to fill it out. The court will select adate for the contempt hearing;
this date will appear on the summons. It is your job to make sure the entire summonsis filled out properly. Be sure
to make copies of the summons and complaint for yourself and for the person who will be serving the papers. A
sample summons and instructions on how to fill it out are included as Exhibit 17D.

Step Five—Serving the Summons and Complaint

Y ou must serve the other party with copies of the summons and complaint so that he or she will know what you are
asking for and when he or she needs to go to court. The following people can serve your papers for you:

« asheriff or constable (they will charge afee unless you are eligible for fee waiver);
« aperson appointed by the court or authorized by law; or
e adisinterested person (i.e., aperson not involved in your case).

We recommend that you have the complaint served by a professional process server because they are aware of the
requirements they must fulfill in notifying the court when they have served someone. Rule 4(f) of the Massachusetts
Rules of Domestic Relations Procedure spells out the requirements for the person making service. No matter who
serves your papers, you will need to give that person the origina summons and two copies of the summons and
complaint. You should check with that person to determine exactly what they want from you.

Step Six—Notifying the Department of Revenue

If the contempt action involves child support, and either the child or party filing the contempt receives or received
public assistance at any point, you must send a copy of the contempt complaint to the Department of Revenue
(DOR). If DOR has been involved in your case before, you must notify them of the hearing date.

IF YOU ARE THE DEFENDANT

If you are the person being brought to court for contempt, you should consult an attorney. If you cannot afford an
attorney, the court may appoint one for you. Contempt is very serious and the court may have the power to send you
tojail if it finds you guilty.

You will receive a copy of the summons and complaint. These papers should tell you very clearly when, where, and
why you areto go to court. They will aso tell you that you have seven days in which to respond to them. You
should have both the summons and complaint in front of you and complete the following steps.

Step One—Filling Out the Answer

The complaint for contempt is basically a series of “allegations.” It will be numbered 1, 2, 3, and so forth. Y ou need
to respond to each of these dlegations. First, take a piece of paper and copy the information on the top of the
complaint verbatim with the exception of where it says “Complaint for Contempt.” Instead write “ Answer to
Complaint for Contempt.” Next, read al that is written in paragraph one of the complaint. If you agree with
everything in it, write “admitted” next to number one on your answer. If you disagree with what is in the paragraph,
write “denied” next to the number on your answer. Do the same for all of the other paragraphs. At the end of your
answer, as your last paragraph, write what you are asking the court to do. A sample answer isincluded as

Exhibit 17E.

Step Two—Filing and Mailing the Answer

As the summons says, you must file an answer to the contempt complaint within seven days of receiving it. There
are three things you need to do:

« make two copies of the original answer,
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« mail acopy to the person indicated on the summons, and
« filetheorigina with the court.

Y ou should keep the extra copy for your records and to help you prepare for court.

PREPARING FOR COURT

Y ou should contact the other side (if it is safe for you to do so) to seeif you can resolve your case before you go to
court. If you do reach an agreement, you will want to be sure to present it to a judge on the day scheduled for your
hearing. Y ou must show up to court even if you have reached an agreement.

Even though you may not be in front of ajudge for very long, you may be at the courthouse for severa hours. If you
have children, do not bring them to court.

It isvery important to be thoroughly prepared for court. Judges hear many cases al day long and do not have very
much patience for people who are unprepared. They expect to deal with your case very quickly, many timesin less
than five minutes. It is therefore very important for you to only raise issues that are directly relevant to what your
case is about. You should have al the points that you want to make written out so that you can be sure to say them.

As the Plaintiff

If you do not reach an agreement prior to going to court, you will want to sit down and make sure of the following:
« that you can prove thereis aclear court order,
« that you can prove there was a clear disobedience of the court order, and

« that you have awritten outline of how you will present these facts to the court in aslittle time as
possible.

As the Defendant

If you are defending against a contempt complaint, you will need to sit down and make sure you can prove the
following:

« that the court does not have the authority to rule on this case,
 that you have not done what is alleged,

« that the court’s order is not clear,

« that itisnot clear that you violated the court’s order, or

« that you do not have the ability to follow the court’ s order.

Y ou should be certain to write a brief outline of your points so that you can present them in an organized way to the
judge. Remember that the better prepared you are, the more likely your points will be heard.

There may be some technical defenses available to you that deal with the court’ s jurisdiction over you or the case,
how the papers were served, whether the complaint makes sufficient claims against you, or whether everyone
necessary to the case has been sued. Explaining these defenses is beyond the scope of this book. Y ou should consult
an attorney to seeif any of these defenses apply to you.

FINANCIAL STATEMENT

If your case involves money or property, you will need to prepare a financia statement. See Chapter 2, Overview of
the Probate and Family Court, for a compl ete description of al the requirements surrounding afinancial statement.
Thisisvery important, because the court will not hear your case without a financia statement, and you could even
be fined for not having one.
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THE DAY OF THE HEARING

Be sure to arrive one-half hour before your hearing. Y ou may even want to go to the court on a day before your
hearing so that you can become familiar with it. You should dressin away that shows that you appreciate the
seriousness of the court matter and that you respect the court’ s authority. Y ou should avoid wearing t-shirts, shorts,
tank-tops, cut-off shirts, or jeans. These are not alowed in many courts. Y ou should aso be aware that you are not
allowed to smoke, chew gum, eat, drink, or read a newspaper in the courtroom. Court policies differ regarding cell
phones.

When you get to the court, check in with the clerk. Do not be afraid to ask questions of any court personnel. If you
have arestraining order, tell the court clerk and court officers. Make sure you are in the right courtroom because if
you miss your case, the court may dismissit. If you are the defendant and you miss your case, the court may issue a
capias or warrant for your arrest. Y ou must go to court even if you have reached an agreement so that the court will
know the case has been settled.

What If You Are Sent to the Probation Department (Family Services)?

Itisvery likely that when you check in with the court clerk, you will be referred to the Probation Department,
sometimes called Family Services. The Probation Department is an arm of the court that tries to mediate and settle
cases. It can also be used to investigate cases. In your case, the department will betrying to seeif the case can be
resolved without a judge.

If you are referred to the Probation Department, you should present your case asif you werein front of the judge. If
you have arestraining order against the other party, the department cannot force you to mediate the casein that party’s
presence. If thereis no restraining order, or if you want to be in the room while the other party is talking, you can both
present your cases to the probation officer at the sametime. Try to stick to the important points and do not argue with
the other party. Speak only to the probation officer.

Remember, the probation officer tries to resolve cases so that they do not have to go before ajudge. However, you
always have the right to present your caseto ajudge. This means that if the probation officer is suggesting a
settlement that you do not agree with, you can take your chances with the judge.

For further information on the Probation Department, see Chapter 2, Overview of the Probate and Family Court.

Appearing Before the Judge

When you appear before the judge, it is very important to be respectful. Refer to the judge as *Y our Honor” and
listen closely to what he or she hasto say. Answer questions directly and to the point. Have your case prepared as
outlined above and be ready to make your points in adifferent order than you may have prepared them. Some judges
will ask you to present your case and others will ask you questions. In either case, try to tell the judge al the points
that you have outlined.

Being respectful of the judge does not mean that you have to be afraid of him or her. If you do not understand
something, say so. Be sure you are clear about what the judge is saying or asking. It is especially important that you
are certain you understand the judge’' s decision.

Do | Have the Right to an Attorney?

If there is the possibility that the judge will impose a sentence of imprisonment, the defendant is entitled to be
represented by counsel. If the defendant cannot afford an attorney, the court will appoint one. Under Supp. Prob.
Ct. R. 402, aparty in acivil or criminal contempt action for a sentence of imprisonment must be informed of his or
her right to an attorney, and has the right to have an attorney appointed if he or she cannot afford one. If the party
chooses to proceed without an attorney, he or she and the judge must sign awritten waiver to that effect.
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What Can | Expect from the Judge?

The judge has alot of discretion in contempt cases. The following are some of the things that ajudge can do:

He or she can make an order right there.

He or she can take the matter under advisement (that is, make a decision later and mail it to you).
He or she can order the defendant to undergo awork search.

He or she can continue the matter to a future date with or without any conditions.

He or she can sentence the defendant to jail.

He or she can order a suspended sentence with certain payments or requirements as a condition.

Obviously, there are other possibilities, but these are the most common actions. Again, do not be afraid to ask
questionsif you do not understand what the judge is ordering.
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EXHIBIT 17A—Checklist for a Party Filing

a Complaint
g Get acopy of the court order that you think was violated, and read it carefully.
g Makesurethe court order isclear and that it is aso clear that it was not obeyed.
g Tryto contact the other sideto get him or her to comply with the order.
g |If the other sideisstill unwilling to follow the court’s order, follow the six steps listed in this chapter.
[] Step one: Fill out the complaint.
[1 Steptwo: File the complaint.
[] Stepthree: Get the summons.
[0 Step four: Fill out the summons.
[ Step five: Servethe summons and the complaint.
[ Stepsix: Notify the Department of Revenue.
g If you cannot afford the cost of serving the summons, file an affidavit of indigency (see Exhibit 2A).
g If your contempt involves money or property issues, fill out afinancial statement (see Chapter 2, Overview of
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the Probate and Family Court). Attach al W-2 and 1099 forms from last year and make a copy for yourself and
acopy for the other side.

Prepare for your court hearing.
[0  Make awritten outline for yourself showing how aclear order was violated.

[0 Maketwo copies of al documents you wish to present to the court that support your case (one copy for you
and one copy for the other side).

At your hearing:

[J Dress appropriately.

[J Beontime. Arrive one-haf hour early.

[ Fileyour financia statement and any other papers.

[J  Check in with the clerk and find your courtroom early.

[ Exchange any papers you plan to present to the court with the other side.
[1 Beprepared to go to Family Services.

[1  Berespectful but not fearful of the judge.

[1  Make sure you understand the judge’ s order.
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EXHIBIT 17B—Checklist for a Party Served
with a Complaint

g Readthe complaint carefully to determine what you are being sued for.
g Consider consulting an attorney if it is at al possible—being found guilty of contempt could land you in jail.
g Contact the other sideto seeif you can work things out without going to court.
g If you are unableto reach an agreement, follow the steps outlined in this chapter.
[ Fill out an answer.
[1  Fileand mail the answer within seven days of receiving it.

g If your contempt involves money or property issues, fill out afinancial statement (see Chapter 2, Overview of
the Probate and Family Court). Attach al W-2 and 1099 forms from last year and make a copy for yourself and
acopy for the other side.

g Preparefor your court hearing.
[1 Makeawritten outline for yourself showing how you plan to present your case.

[l Maketwo copies of all documents you wish to present to the court that support your case (one copy for you
and one copy for the other side).

g Atyour hearing:
[0 If you are not able to have an attorney because of financial means, ask the judge to appoint you an attorney.

[0  If you can afford an attorney and want time to get one, ask the judge to continue the case so you can have
the time you need to find one.

[] Dressappropriately.

[J Beontime. Arrive one-haf hour early.

[0 Fileyour financia statement and any other papers.

[J  Check in with the clerk and find your courtroom early.

[ Exchange any papers you plan to present to the court with the other side.
[1 Beprepared to go to Family Services.

[1  Berespectful but not fearful of the judge.

[1  Make sure you understand the judge’ s order.
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EXHIBIT 17C—Complaint for Contempt

ENTER THE DIVISION OF THE COURT ENTER THE DOCKET NUMBER
IN WHICH YOU WILL PROCEED AS IT
AS IT WRITTEN ON THE
IS WRITTEN IN THE COURT ORDER
WHICH HAS BEEN VIOLATED A
Cemmonwealth of Massachusetts BEEN VIOLATE
\ The Trial Court 7
Division Probate and Family Court Department Dochet No.
i Civil CHECK CIVIL IF YOUR
Caomplaint for Contempt PURPOSE IS TO GET THE
Sl DEFENDANT TO FOLLOW THE
YOU ARE THE PLAINTIFF EECAUSB/ PlainifCOURT'S ORDER. YOU SHOULD
YOU ARE FILING THE CASE CONSULT AN ATTORNEY BEFORE
PROCEEDING WITH A CRIMINAL
THE DEFENDANT IS THE PERSCON WHO v OONTEMPET
HAS NOT FOLLOWED THE COURT'S — Delendant
ORDER
PUT YOUR
1) Plaintitt, who resices at _ ADDRESS HERE

CROSS QUT ONE~-IF was - is - he spous? of defendant. who now resides ar
———
YOU WERE NEVER

MARRIED CROSS

SPOUSE OF 2) Eyjudgwer -ctihe Caurt, zates cefercant was créered: CROSS OUT ONE
— o pay alimeny - sugpen of mincr chilcran - in the surm of §

CHECK OFF THE BOX forthwith and e furthar sum ¢ 3 weekly - monthly - theseatter

THAT APPLIES AND

PROVIDE ADD)
INFORMATION IF - not {6 impase any resiraint on e zerscnal licery of plamiff

* 10 pay health insurance premiyms for the plainiff and/ar minor chiic{ren}
to pay reasenable medical and cental exgenses

to grant plaintid wisnation rignts Wity

E

ang said judgment - order - is sull in force.

3) Delendant has not obeyed that judgment - order - and

3 isin arrears af coun-crodered suSCor gayments
CHECK COFF THE . thera now ramains ¢ue and uncad o Staintiff the sum of 3
pius such further amourits as may accrue to the cate of hearing

BOXES cH PLY, plaintift hag been denied visitangn rigris an

—_
AND FILEL IN
INFORMATION IF T has vioiated the order on
NECESSARY by
4) Wherefore, plaintiff requesis that cefercart be required to appear before this Court Ic_: shaw cause why sa.vd
defencant should not be acjudged in comemet of Court and for such other relisf as 1o said Court may Seer just.
POT TODAY'S DATE Oate_ Mame SIGN YOUR NAME
PRINT OR TYPE
LG YOUR NAME
PUT YOUR ADCRESS Adcress
AND TELEPHONE
NUMBER AS INDICATED

Tel Mo { ]

CJ0r 107 11096
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EXHIBIT 17D—Contempt Summons

ENTER THE DOCKET NUMBER
AS IT APPEARS ON THE

Commonwealth of Massachusetts MOST RBCENT COURT ORDER
The Trial Court
ESSEX _ Division Probate and Family Court Department Decket Mo,

Contempt Summons
YOU ARE THE PLATNTIFF

BECAUSE YOU ARE ASKING _
THE QOURT FOR HELP. ol
THE DEFENDANT IS THE .
Mlmn?lbngsmﬁ's ORDER, ———— . Defendant

To the above named Defendant:

THIS INFORMATION

h{ @ ordered o appear al a Probate and Family Court to be held at __Sale, &
‘o ar at a Probate and Family Court to be held a m.
i y FILLED IN,
in said County of Essex on 19 .
at in the forenoon to show cause why you should not be held in civil and/or criminal
contempt, the penally for which may be a jail sentence,
You are hereby summaoned and required to serve upon PUT YOUR NAME
AND ADDRESS
plaintift's attorney whose address is HERE AND CROSS

OUT PLAINTTFF'S

your answer, if any, o the complaint which is herewith served upon you. within 7 days after service of this sum- ATTORNEY .

mons upon you, exclusive of the day of service. You are also required to file your answer, if any, to the complaint

in the office of the Register of this Court at__Sajem
¢ither before service upon plaintiif's attorney or within a reasonable time thareafter.

Failure to appear on this date may resutt in the issuance of an order for your arrest.

Witness _Edward J. Rockett . Esquire, First Justice of said

Court al __Selem IF THE DATE 1S

this day of

Please Revort to the Probziior Tepartnent at 8:30 AM

drement is regiured af Iin me

Register of;robate

THE COURT MAY HAVE AILREADY FILIFD THIS QUT PARTTALLY OR ENTIRELY.

IF CARFFULLY TO SEE IF IT IS COMPLETE. IT IS YOUR RESPONSIBILITY

CJ-D 113 (385

TO MAKE SURE THIS SUMMONS IS COMPLETE AND AOCURATE.
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EXHIBIT 17E—Answer to Complaint for Contempt

COMMONWEALTH OF MASSACHUSETTS
THE TRIAL CGURT

THE PROBATE AND FAMILY COURT DEPARTMENT ENTER THE DOCKET
NUMBER AS IT
[ . 55, Docket No. APPEARS ON THE
WRITE THESE COMPLATNT
EXACTLY A5 |
THEY APPEAR |
IN THE [
ompramnr L '
!
[ Plaintiff,
[ ANSWER TO COMPLAINT FOR CONTEMPT
[ V.
I »
{
[ Defendant.
{
The defendant answets the plaintiff's complaint as follows:
INDICATE IF 1 Admitted.
YOU ADMIT
THE FACTS 2 Admired.
STATED IN % 3 Defendant admits the allegations in paragraph four but IF YOU HAVE NOT
CORRESPOND
PARAGRAPH OF OCOMPLIED i.iI'IH
THE COMPLAINT THE COURT'S
ORDER BUT
WANT TO EXPIAIN,
4. ‘The defendant asks that the Court WRTTE IT HERE
PUT WHAT YOU
ARE ASKING
FOR HERE

Date:

Narme:

Address:

Phone:
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