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GENERAL OVERVIEW

What is Separate Support?

Separate support is court-ordered support from your spouse, awarded in a lawsuit specifically for separate support.
You can file for separate support in the Probate and Family Court even when you are not asking for a divorce, but
just want support for yourself or your children.

The lawsuit for separate support can cover several types of support and awards, including

• support for yourself;

• custody and support of your children;

• health insurance for you and/or your children;

• payment of the children’s educational expenses;

• orders for your spouse to vacate from your home;

• orders to convey property to you; and

• restraining orders protecting you from abuse by your spouse.

For more about the types of support and awards that are available in a lawsuit for separate support, see “Relief,” below.

Under the law in Massachusetts, there are a number of circumstances when you can ask for separate support, such as

• when you are living apart from your spouse for justifiable cause;

• you have been deserted; or

• your spouse is not providing suitable support for you (even if you still live together).

See “Meeting the Legal Requirements—Eligibility,” below, for more about the eligibility for separate support.

How Does Separate Support Differ from a Divorce?

A divorce differs from a lawsuit for separate support in the following ways:

• a divorce terminates the marriage, but a lawsuit for separate support does not;

• a divorce makes a complete and final settlement of the marital property and any liabilities between the
spouses, but a lawsuit for separate support does not;

• the amount of support that the court orders might be different depending on whether the action is for
divorce or for separate support; and

• the grounds to get separate support are different from the grounds for divorce.

In the matters pertaining to the children, such as court orders for custody, child support, medical insurance, and
visitation, the same principles generally apply in both a divorce case and in a lawsuit for separate support, and the
results for the children generally would not be different.

If you do not want to ask for a divorce, you still can ask for separate support. In a lawsuit for separate support, the
Probate and Family Court can order your spouse to help support you, without any consideration of a divorce.
However, if you do file for divorce, you would not also file for separate support.

The statutory provisions for divorce generally appear in G.L. c. 208, while the statutory provisions for separate
support generally appear in G.L. c. 209, § 30 et seq. The historical view is that the divorce laws and the laws for
separate support constitute a complete statutory system intended to cover the field of support both before and after
divorce. See, e.g., Orlandella v. Orlandella, 370 Mass. 225 (1976).
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For a further discussion of the distinctions between the actions and judgments of divorce and separate support, see
Monroe L. Inker, Charles P. Kindregan and Patricia A. Kindregan, Family Law and Practice (Vol. 2 and 3
Massachusetts Practice Series) § 26.2 and Ch. 61 (West 3d ed. 2003 & Supp. 2008).

How Does Separate Support Differ from Alimony?

Both “separate support” and “alimony” refer to types of “spousal support.” Both separate support and alimony are
support for the wife or the husband ordered by the court. In this sense, separate support and alimony are alike. See
Chapter 6, Alimony, Pensions and Other Relief, if you want support in a divorce. See Chapter 8, Child Support, if
you want support for your children.

The differences between separate support and alimony can be summarized as follows:

• Separate support can be awarded in a lawsuit for separate support, and alimony can be awarded in a
divorce case.

• The divorce court must look at the statutory factors under G.L. c. 208, § 34 when deciding how much
alimony to order. In a lawsuit for separate support, however, the Probate and Family Court must look
at a different set of factors under G.L. c. 209, § 32. See “How Is the Amount of Support Determined
in a Lawsuit for Separate Support?,” below.

• A judgment of divorce will include a final determination regarding alimony, marital property, and
debts under G.L. c. 208, § 34; whereas a judgment of separate support does not determine the
spouse’s rights under G.L. c. 208, § 34.

The amount of spousal support (whether separate support or alimony) that the court orders generally will depend on
the respective needs and resources of each spouse. The incomes and the expenses of the spouses can be compared to
determine if one spouse needs support and the other spouse has the ability to provide it. Temporary court orders for
spousal support (whether separate support or alimony) generally are determined based on these principal factors. In
this regard, separate support and alimony are alike.

However, in some cases, the differences between separate support and alimony can be significant. In a judgment of
divorce, alimony can be ordered in connection with the final division of marital assets and the assignment of
responsibilities for debts. The divorce court also might award alimony at the end of a long-term marriage or to
equalize the parties’ potentials for earning income or for acquiring other property. The factors that apply to alimony
under the divorce law, G.L. c. 208, § 34, are generally not considered in connection with separate support.

Practice Note

In some cases, an attorney’s advice may be important to help you to decide what to do and to help you

get what you need. If your case involves substantial financial issues or debts, economic inequality with

your spouse, domestic violence, potential custody disputes, plans to relocate out of state, immigration

problems, or other complex legal issues, then it is advisable to consult with an attorney.

How Does Separate Support Differ from a Legal Separation?

“Separate support” commonly means the court-ordered support that you get from your spouse as a result of a lawsuit
for separate support. Although the term “legal separation” is commonly used, in Massachusetts there is no specific
lawsuit to get a legal separation. For married people who separate in Massachusetts, there are lawsuits for separate
support, divorce, custody of children, and for abuse prevention—all of which may result in court-ordered support
and other court orders.

“Legal separation” commonly means any actual separation of spouses, that has some legal recognition. In
Massachusetts, a separation might be recognized by court orders in the types of lawsuits mentioned above. In some
of these cases, there might be a formal written agreement between the spouses that was approved and recognized by
the court. Some people might be talking about the formal agreement between spouses when they mention a legal
separation.
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This formal written agreement between spouses usually is called a “separation agreement” (or sometimes, a “divorce
agreement”). A separation agreement usually makes provisions for the children, for support, health insurance, the
disposition of marital property and debts (when applicable), and for all other matters that should be decided when
spouses divorce.

You can use a separation agreement in a lawsuit for separate support. It is required in a joint petition for divorce by
G.L. c. 208, § 1A. However, a separation agreement does not deprive the Probate and Family Court of its power to
decide on the matters included in the agreement. A separation agreement may not be binding until it is approved by
a judge, since the court can modify or reject it. See, e.g., Madden v. Madden, 359 Mass. 356 (1971).

WHAT TO DO TO GET SEPARATE SUPPORT—THE FIRST STEPS

Meeting the Legal Requirements—Eligibility

To get an order of separate support from the court, you will have to meet the basic requirements of the law for
people who are entitled to this type of support. These requirements are

• that you are married;

• that the defendant is your spouse (that is, your husband or wife); and

• that one of the following is true:

– that your spouse has failed to provide suitable support to you without justifiable cause;

– that your spouse has deserted you;

– that you are living apart from your spouse for justifiable cause; or

– that you have justifiable cause to live apart from your spouse (whether or not you actually are
living apart).

If you think of these legal requirements in terms of your eligibility to be awarded separate support by the Probate
and Family Court, then you can be eligible for separate support even if you still live with your spouse, as long as if
you have justifiable cause to live apart or if your spouse has failed to provide suitable support without justifiable
cause. On the other hand, if you do live apart from your spouse, you must also show that there is justifiable cause for
living apart.

What Is Justifiable Cause for Living Apart?

The term “justifiable cause” is used for describing the grounds for separate support by the statute, G.L. c. 209, § 32.
When you fill out a complaint for separate support, you may check off boxes that say you are “actually living apart
from defendant for justifiable cause” or that you have “justifiable cause for living apart.” A sample complaint is
included as Exhibit 4A.

Justifiable cause for living apart includes the following:

• cruel and abusive treatment;

• desertion;

• adultery;

• confirmed habits of intoxication;

• gross nonsupport;

• other fault grounds associated with divorce.

Justifiable cause generally requires proof of marital misconduct. Conduct that gives justifiable cause for living apart
from your spouse includes offenses that are less severe than those required for a divorce. The judge may take into
account all the circumstances that justify living apart.
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For example, there was justifiable cause for a wife’s living apart from her husband in the following circumstance: The
husband had kept late hours, called the wife bad names in front of their children, threw an object at her, and told her to
get out. Mezoff v. Mezoff, 2 Mass. App. Ct. 799 (1974). However, in another case, there was no justifiable cause for a
husband’s living apart from his wife, where his complaint was that she had exhibited inappropriate expressions of anger
and made suicide attempts while suffering from mental illness. Hano v. Hano, 5 Mass. App. Ct. 639 (1977).

Completing and Filing the Necessary Papers

To commence a lawsuit for separate support, you will have to fill out a complaint for separate support. A sample
complaint for separate support is included as Exhibit 4A. You can get the appropriate forms from the local probate
and family court.

On the complaint form, you must check off one or more of the boxes in paragraph 4 of the complaint, and where
there are lines (following “to wit”), you must provide a brief statement of the factual basis for the allegations of
justifiable cause if you have checked off that box.

In addition to your complaint for separate support, you may need to fill out some additional forms that are described
below. Then you will have to take the completed forms and file them with the probate and family court located in
the appropriate county.

Forms Used to File for Separate Support

The following forms are needed to file for separate support:

• a complaint for separate support (see the sample complaint in Exhibit 4A);

• an affidavit disclosing prior care or custody proceedings (this is required if you have minor children
from the marriage) (see sample affidavit in Exhibit 5D);

• an affidavit of indigency (this is used if you have a very low income and want the state to pay for the
costs of service of the complaint on the defendant) (see sample affidavit in Exhibit 2A);

• a financial statement (this is required for the first hearing in court and sometimes with the filing) (see
sample financial statement in Exhibit 4C); and

• a certified copy of the marriage certificate (you can get this from the city or town where you were
married).

Finding the Appropriate Court

The discussions of separate support in this chapter focus on the Probate and Family Court and the provisions of
G.L. c. 209, § 32. There are alternative provisions in G.L. c. 209, § 32F for filing complaints for separate support in
the District Court or in the Boston Municipal Court. You should consult other resources or an attorney if you want to
file your complaint for separate support in the District Court or Boston Municipal Court pursuant to G.L. c. 209, § 32F.

Generally, you may file your complaint for separate support in the probate and family court in the county where
either you or your spouse now reside. However, if you have left the county where you had lived together with your
spouse and your spouse still resides in that county, then you must file your complaint for separate support in the
county where your spouse still resides. General Laws c. 209, § 34 governs the venue for a complaint for separate
support. If you are only asking for child support and not for separate spousal support, you can file a complaint for
custody and child support in the county wherein the children reside. G.L. c. 209, § 37.

Arranging Notice and Service of the Lawsuit

After you have filed the complaint for separate support in the appropriate court, you will have to arrange for notice
and service of your complaint for separate support and a domestic relations summons on the defendant (your
spouse). The court will issue you a summons upon request. However, it will be up to you to arrange for the service
of the lawsuit on your spouse.
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You will have to make arrangements with a constable or sheriff in the locality where your spouse resides in order to
serve him or her with your lawsuit. The sheriff or constable will need to have the original summons and a copy of
the complaint. The sheriff or constable will charge you for these services unless you have obtained the approval of
the court on your affidavit of indigency for the state to pay the costs of service. If the court did approve your
affidavit of indigency, then you will have to provide a copy of the determination of indigency to the sheriff or
constable, along with the summons and the complaint for separate support. A sample affidavit of indigency is
included as Exhibit 2A.

THE HEARING

Your Motion and How to Schedule a Hearing

After you file your complaint for separate support, you can file a motion for temporary orders and schedule a
hearing at the court to get temporary orders for support in your lawsuit. In an emergency, such as when you need a
restraining order or a vacate order, you can file your motion with your complaint for separate support at the local
probate and family court. The court can make emergency orders to protect you from abuse or to order your spouse to
vacate the marital home in the appropriate circumstances.

If you do not go to the local probate and family court for emergency orders, you will have to contact the registry of
the probate and family court in the appropriate county to find out when you can have a motion heard and where you
should send the motion papers. You can find a listing for the probate and family court in your county by looking in
the business pages of your telephone directory under “Massachusetts—Trial Court” or on the court’s Web site at
http://www.mass.gov/courts/courtsandjudges/courts/probateandfamilycourt/#county. A clerk at the Probate and
Family Court can provide you with the appropriate forms and tell you what dates are available for your motion to be
heard. (However, a court clerk cannot give you legal advice about what to do.)

You will have to fill out a Motion form, or prepare a motion on a blank white piece of paper. A sample motion is
included as Exhibit 4B. Along with the motion, you also can file an affidavit, which is a written statement made by
you or another person in support of your motion under the pains and penalties of perjury. You will have to file the
motion with the registry of the court, while sending a copy of the motion (that includes a notice of the date, time,
and place of the hearing) to the defendant (or to his or her attorney, if the attorney already has filed a formal
appearance with the court or has submitted the defendant’s answer to the court). The court will then schedule the
hearing at the date, time, and place that you have specified (assuming that you have confirmed that this date and
place were available). The parties will be expected to appear at that time.

What to Expect at the Hearing for Separate Support

The first thing to do when you arrive at the courthouse is to find out which courtroom has been assigned for your
case. Then you must check in with the assistant register who normally will be sitting in front of the judge’s bench in
that courtroom. You probably will be asked to go somewhere to meet with the Probation Office (also known as the
Family Service Office) and your spouse.

Unless there is a restraining order, you will be expected to meet in the courthouse with your spouse and a court
employee, called a “probation officer” or a “family service officer.” If you have a restraining order against your
spouse (i.e., abuse protection orders or Chapter 209A orders), then you cannot be required to sit in the same room
with your spouse; however, you may still be asked to communicate with the probation officer about your case.

The job of the probation officer at these hearings is to identify contested issues presented by your and your spouse’s
motions and to try to mediate them. See Chapter 2, Overview of the Probate and Family Court, for more information
about probation officers. Your spouse will have to fill out a financial statement to be submitted to the court under the
pains and penalties of perjury. You have a right to see his or her financial statement, and should take the time to
review it. Since the financial statements show each party’s income and expenses, as well as assets and debts, they
are used by the court to determine how much support will be awarded, if any.
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The issues presented by your motion will be resolved either by an agreement between you and your spouse or by the
judge’s decision. If you make an agreement (for example, how much support will be paid), that agreement will be
set down in writing and the judge will be asked to approve the agreement as a temporary order of the court. When
the agreement becomes an order of the court, both parties are required to follow it until further order from the court.
If you and your spouse cannot agree on an issue, you can ask the judge to decide that issue. Each party will be given
a brief opportunity to explain his or her side of the case to the judge; usually, no witnesses will testify. The probation
officer might report to the judge about your case to help the judge to better understand the issues being presented. In
some cases, the judge might announce his or her decision from the bench; in other cases, the judge might send notice
of his or her decision to the parties later by mail.

RELIEF—WHAT YOU CAN ASK THE COURT TO DO

Types of Relief

Although this chapter has focused on spousal support for you personally, you actually can ask for a wide variety of
relief from the Probate and Family Court in your lawsuit for separate support. You can ask for

• spousal support, including regular support payments and health insurance coverage for yourself,
G.L. c. 209, § 32;

• court orders with respect to your minor children, including orders for custody, visitation, and child
support, G.L. c. 209, §§ 37, 38 (under the Custodial Presumption Law, G.L. c. 209, § 38, the court
must take into account evidence of abuse in deciding custody and visitation);

• additional financial relief, including a wage assignment for the payment of support, court orders for
the payment of your costs of maintaining the lawsuit (including attorney fees), and court orders for the
attachment of property, G.L. c. 209, § 33;

• additional financial relief, in cases of abandonment by your spouse, including court orders for the
transfer of property to you or authorizing you to sell, convey, mortgage, receive, or otherwise use and
control property, G.L. c. 209, § 30;

• protective orders, including restraining orders and vacate orders, G.L. c. 209, § 32;

• a judgment that establishes your right to convey and bequeath your own property as if you were single
and giving your spouse no rights under Massachusetts laws to waive the provisions of your will or to
make a claim against your estate in the event of your death while you are still married. This relief is
available if you were deserted or if you are living apart from your spouse for justifiable cause.
G.L. c. 209, § 36.

The provision and maintenance of health insurance coverage for you by your spouse will be ordered by the court
whenever it determines that your spouse has health insurance available through employment or at a reasonable cost,
which can cover you.

Support orders for the children of separated parents in a lawsuit for separate support are like child support orders in
other Massachusetts cases. The court has broad powers to make orders relative to the dependent children’s care,
custody, education, and maintenance. The amount of child support generally is determined according to the
Massachusetts Child Support Guidelines. Child support is determined before separate spousal support is considered.
The court orders also may provide for the children’s health care coverage, the payment of the children’s uninsured
medical expenses, their educational costs, and other expenses related to their care or maintenance.

In a case of abandonment, the court can authorize you to sell, convey, mortgage, or receive both real property and
personal property. The court can order your spouse to transfer or convey property to you. Such property includes
your home, motor vehicles, furniture, and furnishings. The court’s authorization can extend to properties that
belonged (jointly or individually) to your spouse. The court’s authorization also can allow you to dispose of the
proceeds or property as if you were the sole owner. The court’s authorizations must be specific and generally will be
granted only after your spouse has been given notice and an opportunity to be heard at a court hearing. These
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authorizations generally are given only to the extent necessary to provide for your adequate support. “Abandonment”
as used in this law means that your spouse has left you and does not intend to return. G.L. c. 209, § 30.

In an action for separate support, you also may be able to attach your spouse’s property (i.e., freeze the property
until the action is resolved) in order to secure your right to receive support.

A nonresident married woman who has been abandoned in another state and whose husband has property in
Massachusetts may find relief under G.L. c. 209, § 31.

How is the Amount of Support Determined in a Lawsuit for Separate
Support?

The suitable amount of spousal support in a lawsuit for separate support generally is what is reasonably necessary to
support the separated spouse. The amount of spousal support that the court orders generally will depend on the
respective needs and resources of the spouses. The incomes and the expenses of each spouse can be compared to
determine if one spouse needs support and the other spouse has the ability to provide it. The court also will take into
account the condition of life of the parties and their conduct. Separate spousal support is considered after child
support is determined.

Unlike child support determinations, which must follow the Massachusetts Child Support Guidelines, there is no
fixed formula to calculate how much separate support is fair and adequate. However, in a lawsuit for separate
support in the Probate and Family Court, the court must consider the specific factors listed in G.L. c. 209, § 32 in
setting the amount of spousal support.

The statutory factors for determining separate support include the following:

• the net income, assets, earning ability, and other obligations of your spouse;

• how many children must be supported, and how old they are;

• the living expenses of you, your spouse, and your children;

• the assets and net income of you and any of your children, including a deduction for child care;

• your current marital status;

• whether your spouse has any other children to support besides your children, even if there is not a
court order to support those children and even if those children were born out of wedlock; and

• whether you or your children (if they are eighteen or older) are working or making reasonable
attempts to find work. The court also will consider the necessity or availability of job training for you
to find work, the need for you to be with your children during business hours, and whether you can
obtain child care.

Practice Note

Even if your husband or your wife has been paying some spousal support voluntarily, the court can order

an increase in the amount of support if the voluntary amount is inadequate. See Brewer v. Brewer, 329

Mass. 482 (1952) (husband’s voluntary support payments were found to be inadequate).

No separate support order can leave the payor spouse with less money than he or she needs to live (i.e.,

the costs of food, shelter, utilities, and clothing) and to travel to work or to obtain work. G.L. c. 209, § 32.

Protection from Abuse

No one should have to suffer from the abuse of his or her spouse during a separation. If you are afraid that your
spouse will abuse you, you can ask the court to make abuse protection orders as part of a lawsuit for separate
support. Alternatively, you can file a complaint for protection from abuse under G.L. c. 209A in the Probate and
Family Court or in another court, such as your local district court.

In a lawsuit for separate support, G.L. c. 209, § 32 provides for protective orders. The Probate and Family Court can
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• prohibit your spouse from imposing any restraint upon your personal liberty;

• hold that violations of the protective orders are criminal in nature, and criminal proceedings may be
instituted for violations of these orders; and

• order your spouse to vacate from your home.

Once you have protective orders, you can call the police for help whenever you have a problem. The police have the
power to arrest any person whom a law officer witnesses or has probable cause to believe has violated a restraining
order that has been issued pursuant to G.L. c. 209, § 32. The safety of the victim and any involved children is
paramount in any decision to arrest. See G.L. c. 209A, § 6(7).

You can ask the court to order your spouse out of the marital home in a lawsuit for separate support or in a divorce.
The provisions for vacate orders, G.L. c. 208, § 34B, include the following:

• The court can order your spouse to vacate the marital home for a period of time not exceeding ninety
days, and for additional ninety-day periods, during the pendency of the action.

• The court can enter the appropriate vacate orders if it finds, after a hearing, that the health, safety, or
welfare of the moving party or any minor children residing with the parties would be endangered or
substantially impaired by a failure to enter such an order.

• The court can enter emergency vacate orders, without notice to your spouse, if you demonstrate that
there is a substantial likelihood that the opposing party poses immediate danger to your health, safety,
or welfare or to that of your minor children. The court will notify your spouse of the vacate order and
give him or her an opportunity to be heard as soon as possible (not later than five days after the order
is entered) on the question of continuing the temporary vacate order.

• The court can issue an order to vacate even though your husband or wife is not residing in the marital
home at the time of its issuance, or even if you have left the marital home and have not returned there
because of fear for your safety or for the safety of any minor child.

General Laws c. 208, § 34C makes a violation of a vacate order issued pursuant to Section 34B a criminal offense,
punishable by a fine of not more than $5,000 or by imprisonment for not more than 2½ years in a house of
correction, or both.

Whenever possible, the law requires that a complainant must be provided information about protective orders in the
complainant’s native language.

When considering a request for protective orders, the court will follow certain procedures. Usually a judge will
cause a search to be made of the statewide domestic violence records and will review the resulting data to determine
whether the defendant has a civil or criminal record involving domestic or other violence. If the judge finds that an
outstanding warrant exists against the defendant, the judge usually will order that the police be notified. If the judge
finds that an imminent threat of bodily injury exists to the petitioner, the judge will notify the police to take all
necessary actions to execute the warrant and arrest the defendant as soon as possible.
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EXHIBIT 4A—Complaint for Separate Support
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EXHIBIT 4B—Motion for Separate Support
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EXHIBIT 4C—Financial Statement (Short Form)
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EXHIBIT 4D—Domestic Relation Summons



 CHAPTER 4: SEPARATE SUPPORT

120 Family Law Advocacy for Low and Moderate Income Litigants, 2nd Edition 2008


